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2

DECLARATION OF ABBAS KAZEROUNIAN
I, ABBAS KAZEROUNIAN, declare:

3

1. I am one of the lead attorneys for the plaintiff Paul Stemple (“Plaintiff”) in

4

this action against QC Holdings, Inc. (“Defendant”). I am over the age of

5

18 and am fully competent to make this declaration. I was admitted to the

6

State Bar of California in 2007 and have been a member in good standing

7

ever since that time.

8

2. If called as a witness, I would competently testify to the matters herein from

9

personal knowledge. This declaration is based upon my personal

10
11
12
13

knowledge, except where expressly noted otherwise.
3. I submit this declaration in support of the Plaintiff’s Motion for Final
Approval of Class Action Settlement.
SUMMARY OF CASE HISTORY AND SETTLEMENT

14

4. I have been preliminarily approved as Class Counsel in this matter.

15

5. I have been involved in this case from inception through the present. I have

16

assisted with claims administration and responded to Class Members’

17

inquiries.

18

6. Paul Stemple brought this matter to the attention of counsel, and a

19

Complaint was filed in the United States District Court for the Southern

20

District of California on August 13, 2012.

21
22

7. Plaintiff’s counsel initiated a thorough investigation, and conducted
relevant factual and legal research regarding the merits of the case.

23

8. This class action Settlement is in large part a result of the Parties’ good

24

faith efforts during mediations. The Parties participated in one full-day

25

mediation session before the Honorable Judge Leo S. Wagner (Ret.) and

26

one part-day mediation session before the Honorable Judge Leo S. Papas

27

(Ret.). Additionally, the Parties attended an Early Neutral Evaluation

28

Conference before Magistrate Judge William V. Gallo. The Parties also
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1

engaged in both formal and informal discovery, both before and after class

2

certification, surrounding Plaintiff’s claims and Defendant’s defenses.

3

Plaintiff served, and Defendant responded to, written discovery both pre

4

and post class certification, Plaintiff obtained a confirmatory declaration,

5

and Plaintiff was deposed by defense counsel. With the assistance of Judge

6

Papas (Ret.), the Parties were able to determine the parameters of the

7

Settlement Class, the number of calls made to cellular telephone numbers

8

nationwide during the proposed Class period, and, consequently, the range

9

of potential damages under the TCPA.

10

9. After reaching an agreement in principle, the parties also engaged in

11

extensive discussions that were necessary to determine the details

12

surrounding the Settlement, including numerous telephonic conferences and

13

email exchanges.

14

10. In my opinion, the Settlement merits Court approval. Taking into account

15

the burdens, uncertainty and risks inherent in class action litigation, and the

16

time and expense of trial, the Parties have concluded that further

17

prosecution and defense of this action could be protracted, unduly

18

burdensome, and expensive, and that it is desirable, fair, and beneficial to

19

the class that the action now be fully and finally compromised, settled and

20

terminated in the manner and upon the terms and conditions set forth in the

21

Agreement.

22

11. This notice to the class members summarized the Settlement, advised the

23

Class Members on how to file claims and directed Class Members to the

24

Settlement Website for further information about the Settlement.

25

12. The named Plaintiff and all of his counsel believe that the claims asserted in

26

the Action have merit. However, taking into account the risks of continued

27

litigation, as well as the delays and uncertainties common in TCPA class

28

action litigation, Class Counsel believe that it is desirable that the Action be
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1

fully and finally compromised, settled and terminated now with prejudice,

2

and forever barred pursuant to the terms and conditions set forth in the

3

Agreement.

4

13. Class Counsel have concluded that the terms and conditions of the

5

Settlement are fair, reasonable and adequate to the proposed class, and that

6

it is in the best interests of the proposed class to settle the Action. I believe,

7

as each Plaintiff’s attorney, that the Settlement should be given final

8

approval.

Costa Mesa, California

Kazerouni Law Group, APC

9
10
11

14. Therefore, Class Counsel is requesting that the Court grant Final Approval
of the Settlement, following Preliminary Approval.
CLAIMS FILED AND PAYMENT TO BE MADE

12

15. I have been informed by the Claims Administrator that 1,320 claims to the

13

Settlement were received out of approximately 31,230 Settlement Class

14

Members thus far. In my experience, this equates to a higher than typical

15

participation rate.

16

16. It is my understanding that 1,302 claims have been processed by the Claims

17

Administrator thus far, where 700 of those claims are known to be valid and

18

the remaining 602 claims are currently considered deficient. I have been

19

informed by the Claims Administrator, that it anticipates the number of

20

valid claims to increase by the August 23, 2016 deadline to submit a claim,

21

as the Claims Administrator believes some deficient claims may be cured

22

after deficiency letters are sent out.

23

17. Based on the 1,320 claims received thus far, the individual settlement check

24

amount to each Class Member is estimated to be $601.01 if all those claims

25

are valid. Based only on the 1,302 claims processed to date, if each of those

26

claims are considered valid, the estimated individual settlement check

27

amount is $609.32.

28

18. Class Members are provided at least 90 days to make a claim for this
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1

Settlement. Claim forms could be submitted online via the Settlement

2

Website or by U.S. Mail.

3

19. In my opinion, based upon the many years of experience in civil litigation

4

and several years of experience in litigating class actions (including TCPA

5

class actions), and based upon the facts of this case, the number of class

6

members, and the other circumstances, I believe the Settlement is fair and

7

reasonable. Therefore, I believe the Settlement merits Court approval.
OPT OUTS AND OBJECTIONS

Costa Mesa, California
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8
9

20. Class Members were permitted to opt-out or to file an objection. I am

10

informed that the Claims Administrator has received one (1) timely request

11

for exclusion (opt-out). No objections have been submitted to the Settlement

12

thus far, and the deadline to submit a request for exclusion or objection is

13

September 2, 2016.

14

21. I believe that the single request for exclusion and lack of any objections

15

from the approximately 31,230 total Class Members highly supports the

16

adequacy of the proposed Settlement.

17
18
19

22. Therefore, I believe that, overall, the Class Members have responded very
favorably to the Settlement.
ADEQUACY OF SETTLEMENT

20

23. The Agreement provides for a Settlement Fund of $1,500,000. After

21

deducting attorneys’ fees and litigation costs, the service award to the Class

22

Representative, and anticipated costs of notice and administering the

23

Settlement, the net settlement fund available to Class Members is

24

approximately $793,342, which is a significant sum of money in terms of

25

TCPA class action settlements.

26

24. Those persons not in the Class could not file a claim for a monetary

27

payment, but I believe they will also benefit from the Settlement because

28

the Settlement will likely serve as a deterrent to future violations of the
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1

TCPA.

2

CLASS COUNSEL EXPERIENCE

3

25. I have outlined my experience in the Declaration of Abbas Kazerounian in

4

Support of Motion for Award of Attorneys’ Fees, Costs and Incentive

5

Payment to be heard at the same time as this motion (Dkt. No. 109-2), and I

6

will not be repeating it here for sake of brevity.
EXHIBITS
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7
8

26. Attached hereto as Exhibit A is a true and correct copy of the order

9

granting final approval in Jiffy Lube International, Inc. Text Spam

10

Litigation, 11-MD-02261-JM-JMA.

11

27. Attached hereto as Exhibit B is a true and correct copy the order granting

12

final approval in Wojcik v. Buffalo Bills Inc., No. 8:12-cv-02414-SDM-

13

TBM, Dkt. No. 79 (M.D. Florida August 25, 2014).

14

28. Attached hereto as Exhibit C is a true and correct copy of the fee brief and

15

final approval order in Bellows v. NCO Fin. Sys., 07-CV-1413-W-CAB,

16

Dkt. No. 38 (S.D. Cal.) granting final approval of a TCPA class action

17

settlement on December 22, 2008.

18

29. Attached hereto as Exhibit D is a true and correct copy of the order

19

granting final approval of a TCPA class settlement in Knutson v. Schwan’s

20

Home Service et al., 12-cv-00964-GPC-DHB, Dkt. 151 (S.D. Cal. April 1,

21

2015).

22

30. Attached hereto as Exhibit E is a true and correct copy of the order

23

granting final approval of settlement in a TCPA action in Couser v.

24

Comenity Bank, 12-cv-02484-MMA-BGS, Dkt. No. 91 (S.D. Cal. May 27,

25

2015).

26

31. Attached hereto as Exhibit F is a true and correct copy of a portion of the

27

Settlement Matrix filed in Wilkins v. HSBC Bank, No. 14-cv-190 (N.D. Ill.)

28

(Dkt. No. 109-1).
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1

32. Attached hereto as Exhibit G is a true and correct copy of Honorable John

2

A. Kronstadt’s opinion in Chan v. Sutter Health Sacramento Sierra Region,

3

No. 15-cv-02004-JAK-AGR (C.D. Cal. June 9, 2016).

4

33. Attached hereto as Exhibit H is a true and correct copy of the order in

5

Barrett v. Wesley Financial Group, LLC, 13-cv-00554-LAB-KSC (S.D.

6

Cal. Mar. 30, 2015)
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7
8

I declare under penalty of perjury under the laws of California and the

9

United States of America that the foregoing is true and correct, and that this

10

declaration was executed on August 15, 2016.
By:/s/ Abbas Kazerounian
Abbas Kazerounian

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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4
5
6
7
8
9

UNITED STATES DISTRICT COURT

10

SOUTHERN DISTRICT OF CALIFORNIA

11

In re JIFFY LUBE
INTERNATIONAL, INC. TEXT
13 SPAM LITIGATION
12

14

)
)
)
)
)
)

Case No.: 3:11-MD-2261-JM (JMA)
FINAL APPROVAL OF CLASS
ACTION AND ORDER OF
DISMISSAL WITH PREJUDICE

15
16

Pending before the Court are Plaintiffs’ Motion for Final Approval of Class

17

Action Settlement (Dkt. 90) and Plaintiffs’ Motion for Approval of Attorneys’ Fees and

18

Expenses and Class Representative Incentive Awards (Dkt. 86) (collectively, the

19

“Motions”). The Court, having reviewed the papers filed in support of the Motions,

20

having heard argument of counsel, and finding good cause appearing therein, hereby

21

GRANTS Plaintiffs’ Motions and it is hereby ORDERED, ADJUDGED, and DECREED

22

THAT:

23

1.

Terms and phrases in this Order shall have the same meaning as ascribed to

24

them in the Parties’ August 1, 2012 Class Action Settlement Agreement, as amended by

25

the First Amendment to Class Action Settlement Agreement as of September 28, 2012

26

(the “Settlement Agreement”).

27
28

2.

This Court has jurisdiction over the subject matter of this action and over all

Parties to the Action, including all Settlement Class Members.
1
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1
2

3.

On October 10, 2012, this Court granted Preliminary Approval of the

Settlement Agreement and preliminarily certified a settlement class consisting of:

3

All persons or entities in the United States and its Territories
who in April 2011 were sent a text message from short codes
72345 or 41411 promoting Jiffy Lube containing language
similar to the following:

4
5
6

JIFFY LUBE CUSTOMERS 1 TIME OFFER:
REPLY Y TO JOIN OUR ECLUB FOR 45% OFF
A
SIGNATURE SERVICE OIL CHANGE! STOP TO
UNSUB MSG&DATA
RATES MAY APPLY T&C: JIFFYTOS.COM.

7
8
9
10
11

(Dkt. 85 at 3.)
4.
Excluded from the Settlement Class are those persons who have submitted

12 valid and timely requests for exclusion pursuant to the Preliminary Approval Order and
13 the Notice to the Settlement Class. Valid and timely requests for exclusion were received
14 from the persons listed on Appendix 1 attached hereto and incorporated into this Final
15 Judgment. Those persons listed on Appendix 1 are found to have validly excluded
16 themselves from the Settlement in accordance with the provisions of the Preliminary
17 Approval Order, and are not bound by this Final Judgment or the Releases herein.
18

5.

The Court finds that the Notice and the Notice Plan implemented pursuant to

19 the Settlement Agreement and the Preliminary Approval Order of October 10, 2012 and
20 consisting of individual notice via first-class U.S. Mail postcard, internet publication on
21 the interactive settlement website, a toll-free phone number to field inquiries by Settlement
22 Class Members, and in-store signage directing Settlement Class Members to the settlement
23 website and toll-free phone number, has been successfully implemented and was the best
24 notice practicable under the circumstances and: (1) constituted notice that was reasonably
25 calculated, under the circumstances, to apprise the Settlement Class Members of the
26 pendency of the Action, their right to object to or to exclude themselves from the Settle27 ment Agreement, and their right to appear at the Fairness Hearing; (2) was reasonable and
28 constituted due, adequate, and sufficient notice to all persons entitled to receive notice;
2
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1 and (3) met all applicable requirements of the Federal Rules of Civil Procedure, the Due
2 Process Clause, and the rules of the Court.
3

6.

The Court finds that Defendants properly and timely notified the appropriate

4 state and federal officials of the Settlement Agreement, pursuant to the Class Action
5 Fairness Act of 2005 (“CAFA”), 28 U.S.C. § 1715. The Court has reviewed the substance
6 of Defendants’ notice and accompanying materials, and finds that they complied with all
7 applicable requirements of CAFA.
8

7.

This Court now affirms certification of the Settlement Class for settlement

9 purposes only, gives final approval to the Settlement, and finds that the Settlement
10 Agreement is fair, reasonable, adequate, and in the best interests of the Settlement Class.
11 The settlement consideration provided under the Settlement Agreement constitutes fair
12 value given in exchange for the release of the Released Claims against the Released
13 Parties. The Court finds that the consideration to be paid to members of the Settlement
14 Class is reasonable, considering the facts and circumstances of the numerous types of
15 claims and affirmative defenses asserted in the Action, and the potential risks and
16 likelihood of success of alternatively pursuing trials on the merits. The complex legal and
17 factual posture of this case, and the fact that the Settlement is the result of arms’ length
18 negotiations between the Parties, including negotiations presided over by the Honorable
19 Magistrate Judge Jan M. Adler, support this finding.
20

8.

The Court finds that the Class Representatives and Class Counsel adequately

21 represented the Settlement Class for purposes of litigation of this matter and entering into
22 and implementing the Settlement Agreement. Accordingly, the Settlement is hereby finally
23 approved in all respects, and the Parties are hereby directed to implement the Settlement
24 according to its terms and provisions. The Settlement Agreement is hereby incorporated
25 into this Order in full and shall have the full force of an Order of this Court.
26

9.

The requirements of Rule 23(a) and (b)(3) have been satisfied for settlement

27 purposes only, for the reasons set forth herein. The Settlement Class is so numerous that
28 joinder of all members is impracticable; there are at least some questions of law or fact
3
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1 common to the class; the claims do fairly and adequately protect the interests of the class;
2 the questions of law or fact common to class members predominate over any questions
3 affecting only individual members; and a class action is superior to other available
4 methods for fairly and efficiently adjudicating the controversy between the Class Repre5 sentatives and Defendants.
6

10.

The appointment of Class Counsel and Liaison Class Counsel are hereby

7 confirmed. Class Counsel and Liaison Class Counsel are found to be experienced in class
8 litigation, including litigation of similar claims in other cases, and have fairly and
9 adequately represented the interests of the Settlement Class in the Action and the Settle10 ment.
11

11.

This Court hereby dismisses the Action, comprised of the seven actions

12 identified in the Settlement Agreement, on the merits and with prejudice, without fees or
13 costs to any of the Parties except as expressly provided herein.
14

12.

Upon the Effective Date of this Order, Plaintiffs and each and every Settle-

15 ment Class Member who did not timely and validly opt out of the Settlement Class, and
16 any Person claiming by or through any Plaintiff or any Settlement Class Member as his,
17 her, or its spouse, marital community, parent, child, heir, associate, co-owner, attorney,
18 agent, administrator, devisee, predecessor, successor, assignee, representative of any kind,
19 shareholder, partner, director, employee, or affiliate, whether or not he, she or it receives
20 any Settlement Benefits, shall fully, finally, completely and forever, release, acquit and
21 discharge Heartland, TextMarks, Jiffy Lube, and Oil Express as well as any other entity in
22 which Heartland, TextMarks, Jiffy Lube, and/or Oil Express has a controlling interest, to
23 which they are related, or with which they are affiliated, and any and all of any such
24 entities’ present, past, or future heirs, executors, estates, administrators, predecessors,
25 successors, assigns, parent entities, subsidiaries, franchises, associates, affiliates, employ26 ers, employees, agents, consultants, independent contractors, insurers, directors, managing
27 directors, officers, partners, principals, shareholders, members, attorneys, accountants,
28 financial and other advisors, investment bankers, underwriters, lenders, auditors, invest4
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1 ment advisors, legal representatives, and/or successors in interest, from any and all claims,
2 demands, liabilities, duties, rights, obligations, or causes of action whatsoever belonging
3 to any of the Releasing Parties, pursuant to the TCPA, the CPA, the CEMA, or other
4 federal, state, local, statutory, or common law, or any other law, rule, or regulation, related
5 to, arising out of, or in any way connected to the alleged transmission of the Text Mes6 sage, whether or not such claims were or could have been asserted in the Action, including
7 claims sounding in law or in equity, whether accrued or unaccrued, suspected or unsus8 pected, known or unknown, direct or derivative, and including Unknown Claims as that
9 term is defined in the Settlement Agreement.
10

13.

Additionally, Defendants Heartland and TextMarks, on behalf of themselves

11 and their respective present, past, or future predecessors, successors, assigns, parent
12 entities, subsidiaries, franchises, affiliates, directors, officers, employees, and agents,
13 hereby release and forever discharge each other from any and all claims, demands,
14 liabilities, duties, rights, obligations, or causes of action whatsoever, including Unknown
15 Claims, related in any way to the Action or the Text Message, including without limitation
16 claims for defense, indemnification, contribution, comparative fault, reimbursement, or
17 offset.
18

14.

Upon the Effective Date, the above release of claims and the Settlement

19 Agreement will be binding on, and will have res judicata and preclusive effect on, all
20 pending and future lawsuits or other proceedings maintained by or on behalf of Plaintiffs
21 and all other Settlement Class Members, Releasing Parties, and their heirs, executors, and
22 administrators, successors, and assigns. All Settlement Class Members who have not been
23 properly excluded from the Settlement Class are hereby permanently barred and enjoined
24 from filing, commencing, prosecuting, intervening in, or participating (as class members
25 or otherwise) in any lawsuit or other action in any jurisdiction based on or arising out of
26 the Released Claims.
27 Pursuant to Section 2.1 of the Settlement Agreement, Defendant Heartland, as of the
28 Effective Date, is hereby enjoined from sending or directing the sending of any marketing
5
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1 text message to any Person without first obtaining that Person’s prior express consent, as
2 that term is defined in Section 2.1(a) of the Settlement Agreement. Additionally, Heart3 land shall keep documented proof of all such prior express consent received from such
4 Persons for a period of two years after said consent is obtained. Heartland is also permitted
5 to send or direct the sending of marketing text messages in a manner consistent with
6 applicable laws as such laws may exist from time to time. Defendant Heartland is hereby
7 ordered to implement and comply with Section 2.1 of the Settlement Agreement regarding
8 the injunctive relief made available to the Settlement Class Members.
9

15.

Pursuant to Section 2.1 of the Settlement Agreement, Defendant TextMarks,

10 as of the Effective Date, is hereby enjoined from sending any marketing text message to
11 any Person without first obtaining that Person’s prior express consent, as that term is
12 defined in Section 2.1(b) of the Settlement Agreement, or an express representation from
13 TextMark’s client(s) that such consent was obtained. Additionally, TextMarks shall keep
14 documented proof of all prior express consent received from such Persons, or the express
15 representation of TextMarks’ client(s) that such consent was obtained, for a period of two
16 years after said consent is obtained. TextMarks is entitled to rely upon express representa17 tions by its clients that prior express consent has been obtained. TextMarks is also
18 permitted to send or direct the sending of marketing text messages in a manner consistent
19 with applicable laws as such laws may exist from time to time. Defendant TextMarks is
20 hereby ordered to implement and comply with Section 2.1 of the Settlement Agreement
21 regarding the injunctive relief made available to the Settlement Class Members.
22

16.

Pursuant to Section 2.1 of the Settlement Agreement, Defendant TextMarks,

23 as of the Effective Date, is hereby enjoined from sending any marketing text message to
24 any Person without first obtaining that Person’s prior express consent, as that term is
25 defined in Section 2.1(b) of the Settlement Agreement, or an express representation from
26 TextMarks’ client(s) that such consent was obtained. Additionally, TextMarks shall keep
27 documented proof of all prior express consent received from such Persons, or the express
28 representation of TextMarks’ client(s) that such consent was obtained, for a period of two
6
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1 years after said consent is obtained. TextMarks is entitled to rely upon express representa2 tions by its clients that prior express consent has been obtained. TextMarks is also
3 permitted to send or direct the sending of marketing text messages in a manner consistent
4 with applicable laws as such laws may exist from time to time. Defendant TextMarks is
5 hereby ordered to implement and comply with Section 2.1 of the Settlement Agreement
6 regarding the injunctive relief made available to the Settlement Class Members.
7

17.

The Court approves the agreed-upon Fee Award to Class Counsel. The Court

8 hereby awards to Class Counsel 366,230 Certificates, yielding an aggregate cash value of
9 $4,750,000, as attorneys’ fees and costs. In this Circuit, a 25 percent fee is the accepted
10 “benchmark” in common fund cases. See Vizcaino v. Microsoft Corp., 290 F.3d 1043,
11 1048-50 (9th Cir. 2002). In assessing the Fee Award, the Court has considered the results
12 achieved in this litigation, the risks of litigation, the skill required of Class Counsel and
13 the quality of their work, the contingent nature of the fee and the financial burden carried
14 by the Plaintiffs, and awards made in similar cases. In light of these factors, the Court
15 finds this Fee Award to be fair and reasonable, given that it represents approximately
16 13.51% of the total common financial benefit to the Class of the Certificates, exclusive of
17 the value of the injunctive relief contained in the Settlement Agreement and exclusive of
18 the costs of settlement administration and of mailing Notice, which were paid for by
19 Heartland. The Court additionally finds this amount to be fair and reasonable based upon a
20 lodestar cross check. Class Counsel provided the Court with documentation and sworn
21 declarations supporting a lodestar of $1,325,490.25 as of November 19, 2012, based on an
22 expenditure of 2,292.67 hours investigating, litigating and resolving this case. Addition23 ally, Class Counsel set forth the experience of each attorney working on the case and his
24 or her corresponding billable rate. The Court finds the rates charged to be appropriate and
25 reasonable in light of the experience of each attorney and that the hourly rates are in line
26 with comparable market rates. The Court finds the hours expended to be reasonable when
27 compared with the time and effort put forth by Class Counsel and supporting counsel in
28 investigating, litigating, and resolving this case, as well as in light of the results achieved
7
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1 for the Settlement Class in terms of both monetary and injunctive relief. Accordingly, the
2 overall lodestar of $1,325,490.25, when enhanced by a multiplier of 3.58, which the Court
3 finds reasonable and proper in light of the benefits to the Class, lodestars applied in other
4 similar matters, and the factors set forth in Kerr v. Screen Extras Guild, Inc., 526 F.2d 67
5 (9th Cir. 1975), provides a reasonable lodestar cross-check in awarding Class Counsel’s
6 Fee Award of 366,230 Certificates, yielding an aggregate cash value of $4,750,000.00.
7 Class Counsel’s total Fee Award is inclusive of $13,582.02 in costs as of November 19,
8 2012, which is likewise reasonable based on the documentation and sworn declarations
9 submitted.
10

18.

Defendants shall pay the Fee Award pursuant to and in the manner provided

11 by the terms of the Settlement Agreement.
12

19.

The Court approves the agreed Incentive Award of $5,000.00, or 386

13 Certificates with the equivalent cash value of $5,000.00, to each Class Representa14 tive––Joseph Crowl, Lawrence Cushnie, Tramy Duong, Rene Heuscher, Edward Koeller,
15 Dawn Souder, and Jacob Barr––as an Incentive Award for their roles as Class Representa16 tives. The Court finds this Incentive Award to be reasonable in light of the Class Represen17 tatives’ willingness and efforts with respect to taking on the risks of litigation and helping
18 achieve the results to be made available to the Settlement Class. Such payment shall be
19 made pursuant to and in the manner provided by the terms of the Settlement Agreement.
20

20.

Except as otherwise set forth in this Order, the Parties shall bear their own

21 costs and attorneys’ fees.
22

21.

This Court hereby directs entry of this Final Judgment based upon the Court’s

23 finding that there is no just reason for delay of enforcement or appeal of this Final
24 Judgment notwithstanding the Court’s retention of jurisdiction to oversee implementation
25 and enforcement of the Settlement Agreement.
26

22.

Neither this Final Judgment and order of dismissal with prejudice, the

27 Settlement Agreement, the settlement that it reflects, nor any act, statement, document, or
28 proceeding relating to the Settlement:
8
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1

(a)

is, may be deemed, or shall be used, offered, or received against Defendants

2

as an admission, concession, finding or evidence of the validity of any Released

3

Claims, the truth of any fact alleged by the Plaintiffs, the validity of any defense that

4

has been or could have been asserted in the Action, or of any alleged wrongdoing,

5

liability, negligence, or fault of the Released Parties;

6

(b)

7

the Settlement Class as an admission, concession, finding or evidence of the

8

infirmity or strength of any claims raised in the Action, the truth or falsity of any

9

fact alleged by Heartland or TextMarks, or the availability or lack of availability of

is, may be deemed, or shall be used, offered, or received against Plaintiffs or

10

meritorious defenses to the claims raised in the Action;

11

(c)

12

Class or against Defendants as an admission or concession, finding or evidence that

13

the consideration to be given hereunder represents an amount equal to, less than, or

14

greater than that amount that could have or would have been recovered after trial;

15

(d)

16

admission or concession, finding or evidence against Plaintiffs and the Settlement

17

Class or against Defendants that any of Plaintiffs’ claims are with or without merit

18

and that damages recoverable in the Action would have existed, would have

19

exceeded or would have been less than any particular amount; or

20

(e)

21

as an admission or concession, finding or evidence with respect to any liability,

22

negligence, fault, or wrongdoing as against any Parties to the Agreement in any

23

civil, criminal, or administrative proceeding in any court, administrative agency, or

24

other tribunal.

25

23.

is, may be deemed, or shall be construed against Plaintiffs and the Settlement

is, may be deemed, or shall be construed as or received in evidence as an

is, may be deemed, or shall be used, offered, or received against Defendants

The Parties, without further approval from the Court, are hereby permitted to

26 agree and to adopt such amendments, modifications, and expansions of the Settlement
27 Agreement and its implementing documents (including all exhibits to the Settlement
28
9
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1 Agreement) so long as they are consistent in all material respects with the Final Judgment
2 and do not limit the rights of Settlement Class Members.
3

24.

Pursuant to Fed. R. Civ. P. 23(e)(5), the Court approves the withdrawl of the

4 Manbeck and Stephens Objection.
5

25.

The objections by Johnathon Sigward-Waters, Cathleen Knutson, and Robert

6 Caldwell Jr. are hereby overruled in their entirety. Sigward-Waters’ objection that the
7 Defendants’ merely be told to not send such texts again, at best, only expresses general
8 disagreement with the Settlement without addressing the Settlement’s adequacy.
9 Knutson’s objection that the Settlement should not be approved because it should “only be
10 three years time” is unclear. Caldwell’s objection that each class member should receive
11 the $500 pursuant to the statute is unconvincing because providing such a large settlement
12 per class member would likely drive Heartland out of business.
13

26.

Without affecting the finality of this Final Judgment in any way, this Court

14 hereby retains continuing jurisdiction over enforcement of the Settlement Agreement.
15

27.

Based upon the Court’s finding that there is no just reason for delay of

16 enforcement or appeal of this Final Judgment notwithstanding the Court’s retention of
17 jurisdiction to enforce the Settlement Agreement, the Court directs the Clerk to enter final
18 judgment pursuant to Rule 54(b). The Clerk is further instructed to close this matter.
19

IT IS SO ORDERED.

20 DATED: February 20, 2013
21

Hon. Jeffrey T. Miller
United States District Judge

22
23
24
25
26
27
28
10
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
JERRY WOJCIK, an individual, on
behalf of himself and all others similarly
situated,
Plaintiff,
v.

CASE NO. 8:12-cv-2414-T-23TBM

BUFFALO BILLS, INC.,
Defendant.
___________________________________/
FINAL JUDGMENT AND ORDER OF DISMISSAL
The plaintiff moves (Doc. 77) for final approval of a class action settlement,
for an award of attorneys’ fees for the plaintiff’s counsel, for an award of expenses,
and for an incentive award. A “fairness hearing” on the settlement occurred on
August 20, 2014.
1.

An April 17, 2014 order (Doc. 73) grants preliminary approval of the

settlement and certifies a settlement class* that comprises:
All Persons in the United States and its territories who during the
Class Period (from the period of September 12, 2008 until the date
of a final Settlement Agreement) subscribed to the Text Service by
texting the word “BILLS” from their cellular telephone to SMS
short code 64621 in order to receive SMS text message alerts from
Defendant during the Class Period and who received text messages
from Defendant within a Weekly period (a period of seven (7) days
*

The terms and phrases in this order retain the meaning ascribed to them in the settlement
agreement.
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measured from 12:00:01 a.m. Sunday to 11:59:59 p.m. Saturday)
during the Class Period where the number of text messages sent as
part of the Text Service exceeded five (5) text messages in that
Week.

2.

Excluded from the settlement class are (1) the defendant, Buffalo Bills,

Inc. (“BBI”), and BBI’s agents, subsidiaries, parents, successors, and predecessors;
(2) any entity in which BBI has a controlling interest; (3) BBI’s current and former
employees, officers, and directors; (4) the attorneys, other legal representatives,
successors, and assigns of any excluded person; and (5) any person whose claim
against the defendant has been adjudicated or released in another action.
3.

The settlement is approved because the settlement is fair, reasonable, and

adequate and because the settlement is in the best interests of the settlement class,
which is confirmed by the legal and factual composition of this action, the
arm’s-length negotiations that preceded the settlement, the maturity of the litigation,
and participation by both experienced and skillful counsel for the parties and an
experienced and skillful mediator. The plaintiff and the class counsel adequately
represented the settlement class in entering and implementing the settlement
agreement. Accordingly, the settlement agreement is APPROVED. This order
incorporates by reference (1) the settlement agreement and (2) the findings of fact
and conclusions of law announced during the August 20, 2014 fairness hearing.
4.

An April 17, 2014 order preliminarily approves, as the best notice

practicable under the circumstances, the parties’ plan to notify the settlement class.

-2-
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Now successfully implemented, the notice plan satisfies the requirements of Rule 23,
Federal Rules of Civil Procedure.
5.

In accord with the Class Action Fairness Act of 2005 (“CAFA”), 28

U.S.C. § 1715, BBI properly and timely notified state and federal officials of the
settlement agreement. BBI’s notice and the accompanying material comply with the
applicable requirements of CAFA.
6.

On the effective date of the settlement agreement, the plaintiff and each

settlement class member fully, finally, completely, and forever release, acquit, and
discharge each released party from each released claim. The settlement agreement
binds each settlement class member not excluded from the settlement class. Each
settlement class member not excluded from the settlement class is permanently
barred and enjoined from filing, commencing, or prosecuting and from intervening
or participating in (as a class member or otherwise) any other action in any
jurisdiction, if the action is based on, or arises from, a released claim.
7.

As an award of attorneys’ fees, the defendant must pay the plaintiff’s

counsel $562,500.
8.

BBI must pay the plaintiff an incentive award of $5,000 in consideration

(1) of his assuming the risk of litigation and (2) of his contributing to the result
achieved for the settlement class.
9.

In good faith and with the application of best efforts, the parties must

deliver the BBI debit cards to eligible members of the settlement class no later than

-3-
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November 1, 2014. If either party appeals or causes a tolling of the time to appeal,
the parties must deliver the BBI debit cards to eligible members of the settlement
class within sixty days after this order becomes final (for example, by expiration of
the time to appeal or by receipt of the mandate of the appellate court).
10. Except as specified in this order, the parties must bear their own costs
and attorneys’ fees.
11. Neither the settlement agreement nor the settlement itself nor the acts,
statements, documents, or proceedings pertaining to the settlement agreement
admits, concedes, or evidences any fault, wrongdoing, or liability by a party; the
validity of any claim or defense; the existence or amount of damages; or the
recovery, if any, that might have resulted from a trial.
12. Until the settlement agreement is wholly performed, jurisdiction is
retained over the parties and the action (a) to implement, enforce, and administer the
settlement agreement and (b) to resolve any dispute concerning the composition of
the settlement class or the entitlement to a benefit under the settlement agreement.
ORDERED in Tampa, Florida, on August 25, 2014.
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1
2
3
4
5
6
7
8
9
10

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

11
12
13
14
15

ERIK KNUTSON AND KEVIN
LEMIEUX, INDIVIDUALLY AND
ON BEHALF OF ALL OTHERS
SIMILARLY SITUATED,

16

PLAINTIFFS,

17

V.

18

SCHWAN’S HOME SERVICE,
INC.; AND CUSTOMER
ELATION, INC.,

19
20

Case No.: 3:12-CV-00964-GPC-DHB
CLASS ACTION
FINAL ORDER APPROVING CLASS
ACTION SETTLEMENT AND
JUDGMENT
HON. GONZALO P. CURIEL

DEFENDANTS.

21
22
23
24
25
26
27
28

______________________________________________________________________________________________________
Order of Final Approval
of Class Action Settlement
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FINAL SETTLEMENT APPROVAL ORDER

1
2

On May 5, 2014, after active litigation commencing on April 18 2012,

3

extensive arm’s length negotiations, a mediation before the Honorable Leo S. Papas

4

(Ret.) and also before the Honorable Leo Wagner (Ret.), Plaintiffs Erik Knutson

5

and Kevin Lemieux, on

6

Schwan’s Home Service, Inc. and Customer Elation, Inc. (jointly the “Defendants”)

7

(collectively the “Parties”), entered into a Class Action Settlement (the

8

behalf of themselves and the Class, and Defendants

“Agreement”), which is subject to review under Fed. R. Civ. P. 23.

9
10
11
12
13

On May 5, 2014, the Plaintiffs filed the Agreement, along with the Motion
for Preliminary Approval of Class Action Settlement Agreement (the “Preliminary
Approval Motion”), with the Court.
In compliance with the Class Action Fairness Act of 2005, Pub. L. No. 109-

14

2, 119 Stat. 4, codified at 28 U.S.C. § 1715(b), on May 15, 2014, the claims

15

administrator, at Defendants’ request and direction, served written notice of the

16

proposed class action settlement on the United States Attorney General and the

17

Attorney General of each State in which a Class Member resides.

18

On July 14, 2014, upon consideration of the Agreement, Preliminary

19

Approval Motion, and the record, the Court entered an Order of Preliminary

20

Approval of Class Action Settlement (the “Preliminary Settlement Approval

21

Order”).

22

preliminarily approved the proposed settlement, approved Kurtzman Carson

23

Consultants as the claims administrator, and set the date and time of the Final

24

Fairness Hearing for December 12, 2014.

25
26
27
28

Pursuant to the Preliminary Settlement Approval Order, the Court

On September 12, 2014, Class Counsel filed their application for attorneys’
fees, costs, and incentive payments.
On November 12, 2014, the Plaintiffs filed their Motion for Final Approval
of Class Action Settlement (the “Final Approval Motion”). Pursuant to their Final
______________________________________________________________________________________________________
Order of Final Approval
of Class Action Settlement
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1

Approval Motion, the Plaintiffs request final approval of the proposed class action

2

settlement, which is unopposed by Defendants.

3

On December 12, 2014, a Final Fairness Hearing was held pursuant to Fed.

4

R. Civ. P. 23 to determine the proposed settlement is fundamentally fair,

5

reasonable, adequate, and in the best interests of the Class Members and should be

6
7
8

approved by the Court. The Court has read and considered the Agreement, Final
Approval Motion, and the record. All capitalized terms used herein have the
meanings defined herein and/or in the Agreement unless defined otherwise herein.

9

NOW, THEREFORE, IT IS HEREBY ORDERED:

10
11

1.

Action and over all settling Parties hereto.

12
13

JURISDICTION: The Court has jurisdiction over the subject matter of the

2.

SETTLEMENT CLASS MEMBERS: Pursuant to Fed. R. Civ. P. 23(b)(3),

14

this Action is hereby finally certified, for settlement purposes only, as a class

15

action on behalf of the following Class or Class Member with respect to the

16

claims asserted in this Action:

17
18
19
20
21
22
23
24
25
26
27

All persons who are past or present customers of NutriSystem,
Inc., who had or have a number assigned to a cellular telephone
service, which number was called by Defendants using an
automatic telephone dialing system and/or an artificial or
prerecorded voice between April 18, 2008 and August 31,
2012. Excluded from the Class are persons who Defendants
called for emergency purposes or persons who gave express
consent to Defendants to call their cellular telephone number
prior to Defendants first placing a call using an automatic
telephone dialing system and/or artificial or prerecorded voice.
Also excluded from the Class are Defendants, their officers and
directors, families and legal representatives, heirs, successors or
assigns and any other entity in which Defendants have a
controlling interest, any judge assigned to this case and their
immediate families. [Dkt. No. 119]

28
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1

3.

NOTICE AND CLAIMS PROCESS: Pursuant to the Court’s Preliminary

2

Settlement Approval Order, the claims administrator has complied with the

3

approved notice process as confirmed in its declaration filed with the Court.

4

The form and method for notifying the Class Members of the settlement and

5

its terms and conditions was in conformity with this Court’s Preliminary

6

Settlement Approval Order and satisfied the requirements of Fed. R. Civ. P.

7

23(c)(2)(B) and due process, and constituted the best notice practicable under

8

the circumstances.

The Court finds that the notice process was clearly

9

designed to advise the Class Members of their rights. Further, the Court finds

10

that the claim process set forth in the Agreement was followed and that the

11

process was the best practicable procedure under the circumstances.

12
13

4.

SETTLEMENT AGREEMENT: The Court finds that the settlement of the

14

Action, on the terms and conditions set forth in the Settlement Agreement, is

15

in all respects fundamentally fair, reasonable, adequate, and in the best

16

interests of the Class Members, especially in light of the benefits to the Class

17

Members, the complexity, expense and probable duration of further litigation,

18

the serious risk and delay inherent in possible appeals, the cross motion for

19

summary judgment filed by Defendants as to the entire Class and Defendants’

20

motion to decertify the class action, and the risk of collecting any judgment

21

obtained on behalf of the Class.

22

5.

SETTLEMENT TERMS: The Settlement Agreement, which has been filed

23

with the Court and shall be deemed incorporated herein, and the proposed

24

settlement, are finally approved and shall be consummated in accordance with

25
26
27

the terms and provisions thereof, except as amended by any order issued by
this Court. The material terms of the Settlement Agreement include, but are
not limited to, the following:

28
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1

a. Defendants shall pay each of the 166 claimants who submitted a timely

2

and valid Claim Form a cash payment of $20.00 in the form of a check,

3

and a merchandise certificate for Schwan’s Home Service, Inc. products

4

in the amount of $80.00.

5

redeemable for cash. The merchandize certificate shall be non-

6

The merchandize certificate shall not be

transferable and shall expire two years after it is issued;

7

b. Defendants shall pay Class Counsel $453,155 1 in attorneys’ fees and

8

$30,000 in costs of litigation;

9

c. Defendants shall pay the total sum of $1,500.00 to each of the two

10

Representative Plaintiffs, Erik Knutson and Kevin Lemieux, payable

11

through Class Counsel as incentive awards for bringing and participating

12

in this Action;

13
14

d. Defendants shall pay Kurtzman Carson Consultants for the cost of Notice

15

and other Administrative Expenses of the class action settlement in

16

accordance with the terms of the Settlement Agreement; and

17

6.

EXCLUSIONS AND OBJECTIONS: The Class Members were given an
opportunity to object to the settlement.

18
19

a. None of the Class Members filed an objection.

20

b. No requests for exclusion were received. This Order is binding on all of

21

the Class Members.

22
23
24
25
26
27
28

1

Class counsel had requested $750,000 in attorney fees and argued that such an amount was merited by a percentageof-the-fund method. (ECF No. 140.) However, the Court does not find $750,000 to be reasonable in this case. While
a percentage-of-the-fund may be appropriate, it is unclear what the size of the fund actually is. The parties argue that
the fund is approximately $2.5 million based on the approximately 16,691people that were sent notice. (ECF No.
140-1, at 1.) However, that is not the actual number of potential claimants because notice was sent to all unique cell
phone numbers in Defendants’ records whereas the actual class is only those people who were called but did not give
consent. (ECF No. 135-1, at 6.) The parties made no effort to send notice only to those who did not give consent and
thus it is inappropriate to consider all 16,691people as the class size and basis for the size of the fund. The fact that
only 217 valid claims were filed in this case further indicates that the size of the class is likely not as large as the
number of people who were noticed. (See ECF No. 145, at 1.) Without a clear indicator of the size of the fund, the
Court turns the actual fees incurred by Class Counsel. Class Counsel has incurred a total $453,155 for approximately
912.4 hours. (ECF No. 140-2, at 7.) Based on the work done and the complexity of this case, as well as comparable
rates in the Southern District of California that have been reviewed by the Court and cited by the parties, the Court
finds both the hours and hourly rate to be reasonable and thus approves $453,155 in attorney fees.
______________________________________________________________________________________________________
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1

7.

RELEASE OF CLAIMS AND DISMISSAL OF LAWSUIT: The Class

2

Representatives, Class Members, and their successors and assigns are

3

permanently barred and enjoined from instituting or prosecuting, either

4

individually or as a class, or in any other capacity, any of the Released Claims

5

against any of the Released Parties, as set forth in the Settlement Agreement.

6

Pursuant to the release contained in the Agreement, the Released Claims are

7

compromised, discharged, and dismissed with prejudice by virtue of these

8

proceedings and this Order. [Agreement § 13].

9
10
11

8.

The Action is hereby dismissed with prejudice in all respects.

9.

This Order is not, and shall not be construed as, an admission by Defendants
of any liability or wrongdoing in this or in any other proceeding.

12
13

10.

Without affecting the finality of this Final Judgment and Order of Dismissal

14

with Prejudice, the Court hereby retains continuing and exclusive jurisdiction

15

over the Parties and all matters relating to the Action and/or Settlement

16

Agreement, including the administration, interpretation, construction,

17

effectuation, enforcement, and consummation of the settlement and this order.

18
19

IT IS SO ORDERED.

20
21
22
23

Dated:

April 1, 2014

HON. GONZALO P. CURIEL
U.S. DISTRICT COURT JUDGE

24
25
26
27
28
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1
2
3
4
5
6
7

UNITED STATES DISTRICT COURT

8

SOUTHERN DISTRICT OF CALIFORNIA

9
10
11

CARRIE COUSER, on behalf of
herself and all others similarly
situated
Plaintiff,

12
13

Case No. 12cv2484-MMA-BGS
ORDER:
AFFIRMING IN PART
TENTATIVE RULING
[Doc. No. 85]

vs.

15

GRANTING PLAINTIFF’S
MOTION FOR FINAL APPROVAL
OF CLASS ACTION
SETTLEMENT

16

[Doc. No. 82]

14

17
19

GRANTING IN PART
PLAINTIFF’S MOTION FOR
ATTORNEYS’ FEES, COSTS, AND
CLASS REPRESENTATIVE
INCENTIVE PAYMENT

20

[Doc. No. 63]

18

COMENITY BANK, et al.

Defendant.

21
22

Plaintiff Carrie Couser, on behalf of herself and all others similarly situated,

23 moves for Final Approval of Class Settlement and for Attorneys’ Fees, Costs, and
24 Incentive Award. See Doc. Nos. 63, 82. The Court held a final approval hearing on
25 the matter pursuant to Federal Rule of Civil Procedure 23(e)(2). For the reasons
26 stated below, the Court GRANTS the motion for final approval of the settlement
27 and GRANTS IN PART the motion for attorneys’ fees, costs, and a class
28 representative incentive award.
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1

BACKGROUND

2 A.

Factual Background

3

The individually named plaintiff in this action is Carrie Couser (“Plaintiff”), a

4 resident of California.
5

Defendant Comenity Bank (“Defendant” or “Comenity”) is a leader in the

6 consumer credit lending industry. Comenity is incorporated in and has its principal
7 place of business in Delaware.
8

Plaintiff brings this action against Defendant for negligent, knowing, and/or

9 willful violation of the Telephone Consumer Protection Act (“TCPA”), 47 U.S.C. §
10 227 et seq. Plaintiff seeks statutory damages and injunctive relief. According to
11 Plaintiff’s Complaint, in or around January 2012, Defendant contacted Plaintiff on
12 her cellular telephone in an attempt to collect an alleged debt owed by Plaintiff’s
13 mother. Plaintiff alleges that Defendant used an automatic telephone dialing system
14 to place multiple calls to her each day, and that she incurred charges for incoming
15 calls. Plaintiff further alleges that such calls were not for emergency purposes, and
16 that she did not provide prior express consent to receive such calls. Plaintiff also
17 alleges that on several occasions she answered the telephone call and informed an
18 agent for Defendant that her mother could not be reached on Plaintiff’s telephone,
19 that Defendant had an incorrect telephone number, and that Defendant must stop
20 calling Plaintiff.
21

Plaintiff brings this action on behalf of herself and the nationwide class of

22 persons that she seeks to represent who received collection calls from Defendant in
23 violation of the TCPA. Under the TCPA, a plaintiff may seek to recover statutory
24 damages in the amount of $500 per violation, and up to $1,500 per willful violation,
25 as well as injunctive relief to prevent future violations. 47 U.S.C. § 227(b).
26 B.

Procedural Background

27

On October 12, 2012, Plaintiff filed a putative class action Complaint for

28 negligent, knowing, and/or willful violation of the TCPA, 47 U.S.C. § 227 et seq.
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1 See Doc. No. 1. On December 20, 2012, Defendant answered the Complaint. See
2 Doc. No. 4.
3

On October 14, 2013, Plaintiff filed a notice of settlement. See Doc. No. 36.

4 On September 5, 2014, Plaintiff filed a motion for preliminary approval of class
5 action settlement and certification of the settlement class. Plaintiff also requested
6 that the Court appoint a class representative, appoint lead counsel, approve the
7 notice plan, and set a final approval hearing. See Doc. No. 52.
8

On October 2, 2014, the Court granted the motion for settlement class

9 certification and preliminary approval, and directed dissemination of class notice.
10 See Doc. No. 54. The Court also appointed Plaintiff Carrie Couser as the class
11 representative, and appointed lead counsel. The parties then commenced providing
12 notice to the class and proceeded with the claims administration process. See
13 Passarella Decl. ¶¶ 5–17.
14

On January 9, 2015, Plaintiff filed the instant motion for attorneys’ fees, costs,

15 and incentive payment. See Doc. No. 63. Plaintiff filed her motion for final
16 approval of class action settlement on March 20, 2015. Plaintiff filed a
17 Supplemental Brief on April 15, 2015.
18

On April 20, 2015, the Court held a fairness hearing on the matter pursuant to

19 Federal Rule of Civil Procedure 23(e)(2). In light of the concerns raised during the
20 hearing, the Court ordered supplemental briefing on the issue of attorneys’ fees.
21 Plaintiff subsequently filed supplemental briefing on May 4, 2015, in which she
22 amended her attorneys’ fees request to 16.9% of the common fund. Additionally,
23 Plaintiff also represents that the Claims Administrator has agreed to reduce its cost/
24 fee request to $2,778,664.48 from the initial $2,828,664.48. See Doc. No. 90 at 11;
25 see also Passarella Supp. Decl., Doc. No. 90-23 ¶ 3.
26 C.

The Settlement

27

1.

28

This Court provisionally certified the settlement class as follows:

Settlement Class
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1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

All persons whose cellular telephone numbers were called by Defendant,
released parties, or a third party dialing company on behalf of Defendant
or the released parties, using an automatic telephone dialing system and/or
an artificial or prerecorded voice, without consent, from August 1, 2010
through May 26, 2014, excluding those persons whose cellular telephone
number/s were marked with a “wrong number” code in Defendant’s
database (which persons are included in the putative class in Picchi v.
World Financial Network Bank, et al., Case No.:11-CV-61797, currently
pending in the Southern District of Florida).
Excluded from the Class is Defendant, its parent companies, affiliates or
subsidiaries, or any employees thereof, and any entities in which any of
such companies has a controlling interest; the judge or magistrate judge to
whom the Action is assigned; and, any member of those judges’ staffs and
immediate families, as well as persons who validly request exclusion from
the Settlement Class.
See Doc. No. 52.
2.

Settlement Terms

The Settlement requires Defendant to establish a non-reversionary Settlement
Fund of $8,475,000, from which the class representative incentive payment, Class
Counsel’s fees and costs, costs of settlement administration, and Class Member
payments will be made. Once the fees and costs are distributed, the remaining Net
Settlement Amount will be distributed pro rata to each Class Member who
submitted a valid and approved claim.
During the Class Period, Class Members have filed 308,026 valid claims.1
Class Member payments from the Settlement Fund are in the form of pro rata
Settlement Checks, which will be mailed to each of the Class Members who made a
valid and approved claim. The Claims Administrator will send Settlement Checks
within 30 days after the Judgement has become final. Each Settlement Check will
be negotiable for 180 days after it is issued, and any funds not paid out of as a result
of un-cashed Settlement Checks shall be paid out as a cy pres award to a recipient to
be agreed upon by the parties upon Court approval.
The Claims Administrator received 5 initial objections and 168 requests for
exclusion. See Passarella Dec. ¶ 14. However, all 5 objectors have since withdrawn
1

This number consists of 298,947 timely and valid claims and 9,079 late yet
accepted claims submitted by Class Members.
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1 their objections and requested exclusion from the Settlement.
2

The Claims Administrator has incurred costs to date plus the anticipated costs

3 of distributing settlement funds to class members of $2,828,664.48. Passarella Decl.
4 ¶ 17. However, since the fairness hearing and as set forth in Plaintiff’s supplemental
5 brief, the Claims Administrator has agreed to reduce its cost/fee request to
6 $2,778,664.48. See Passarella Supp. Decl. ¶ 3.
7

Class Counsel initially sought $2,118,750, or 25% of the common fund, in

8 attorneys’ fees plus $25,000 in reimbursement costs. However, in the supplemental
9 briefing on the issue of attorneys’ fees, Class Counsel has modified their request for
10 attorneys’ fees and now seeks $1,432,275, or 16.9% of the common fund.
11

The sole class representative, Carrie Couser, will receive an incentive award

12 of $1,500.
13

Assuming the Court approves all fees and costs as requested, the $8,475,000

14 Settlement Fund will be distributed as follows: the Class Representative Incentive
15 Award ($1,500), Class Counsel’s requested fees ($1,432,275), Class Counsel’s
16 litigation expenses ($25,000), and the Settlement Administration costs
17 ($2,778,664.48). This leaves the amount of $4,237,556.52 as the Net Settlement
18 Fund available to pay Class Members. Accordingly, each of the 308,026 Class
19 Members with approved claims will receive approximately $13.75.
20

DISCUSSION

21 A.

Motion for Final Approval of Class Settlement

22

1.

23

A plaintiff seeking a Rule 23(b)(3) class certification must first satisfy the

Class Certification

24 prerequisites of Rule 23(a). Once subsection (a) is satisfied, the purported class
25 must then fulfill the requirements of Rule 23(b)(3). Here, the Court previously
26 preliminarily certified the following class:
27
28

All persons whose cellular telephone number’s were called by Defendant,
released parties, or a third party dialing company on behalf of Defendant
or the released parties, using an automatic telephone dialing system and/or
an artificial or prerecorded voice, without consent, from August 1, 2010
-5-
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1
2
3
4
5
6
7

through May 26, 2014, excluding those persons whose cellular telephone
number/s were marked with a “wrong number” code in Defendant’s
database (which persons are included in the putative class in Picchi v.
World Financial Network Bank, et al., Case No.: 11-CV-61797, currently
pending in the Southern District of Florida.)
Excluded from the Class is Defendant, its parent companies, affiliates or
subsidiaries, or any employees thereof, and any entities in which any of
such companies has a controlling interest; the judge or magistrate judge to
whom the Action is assigned; and, any member of those judges’ staffs and
immediate families, as well as persons who validly request exclusion from
the Settlement Class.

8 At that time, the Court concluded that, for purposes of settlement only, the proposed
9 Settlement Class satisfied the numerosity, commonality, typicality, and adequacy of
10 representation requirements of Rule 23(a). See Doc. No. 54 ¶ 2. The Court also
11 found that the proposed class satisfied the predominance and superiority
12 requirements of Rule 23(b)(3). The Court affirms its previous findings and certifies
13 the Settlement Class.
14
15
16

2.

The Settlement
a)

Legal Standard

Courts require a higher standard of fairness when settlement takes place prior

17 to class certification to ensure class counsel and defendants have not colluded in
18 settling the case. Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir. 1998).
19 Ultimately, “[t]he court’s intrusion upon what is otherwise a private consensual
20 agreement negotiated between the parties to a lawsuit must be limited to the extent
21 necessary to reach a reasoned judgment that the agreement is not the product of
22 fraud or overreaching by, or collusion between, the negotiating parties, and that the
23 settlement, taken as a whole, is fair, reasonable and adequate to all concerned.”
24 Officers for Justice v. Civil Serv. Comm’n, 688 F.2d 615, 625 (9th Cir. 1982).
25

A court considers several factors in determining whether a proposed

26 settlement is “fair, adequate and reasonable” under Rule 23(e). Such factors may
27 include: (1) the strength of the case; (2) the risk, expense, complexity and likely
28 duration of further litigation and the risk of maintaining class action status
-6-
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1 throughout the trial; (3) the stage of the proceedings (investigation, discovery and
2 research completed); (4) the settlement amount; (5) whether the class has been fairly
3 and adequately represented during settlement negotiations; and (6) the reaction of
4 the class to the proposed settlement. Staton v. Boeing Co., 327 F.3d 938, 959 (9th
5 Cir. 2003). The Court need only consider some of these factors – namely, those
6 designed to protect absentees. See Molski v. Gleich, 318 F.3d 937, 954 (9th Cir.
7 2003) (overruled in part on other grounds).
8

Judicial policy favors settlement in class actions and other complex litigation

9 where substantial resources can be conserved by avoiding the time, cost, and rigors
10 of formal litigation. In re Wash. Pub. Power Supply Sys. Sec. Litig., 720 F. Supp.
11 1379, 1387 (D. Ariz. 1989).
12

b)

13

Analysis
(1)

14
15

The strength of the case, and risk, expense, complexity
and likely duration of further litigation

To determine whether the proposed settlement is fair, reasonable, and

16 adequate, the Court must balance against the continuing risks of litigation (including
17 the strengths and weaknesses of the Plaintiff’s case) the benefits afforded to
18 members of the Class, and the immediacy and certainty of a substantial recovery.
19 See In re Mego Fin. Corp. Sec. Litig., 213 F.3d 454, 458 (9th Cir. 2000). In other
20 words,
21
22
23

[t]he Court shall consider the vagaries of litigation and compare the
significance of immediate recovery by way of the compromise to the mere
possibility of relief in the future, after protracted and expensive litigation.
In this respect, “It has been held proper to take the bird in hand instead of
a prospective flock in the bush.”

24 Nat’l Rural Telecomms. Coop. v. DIRECTV, Inc., 221 F.R.D. 523, 526 (C.D. Cal.
25 2004) (citations omitted).
26

Regarding the strength of the case, Plaintiff claims that “Class Counsel

27 believe strongly in the merits of the claims brought on behalf of the Class.” Doc.
28 No. 82-1 at 25. However, Defendant claims to have various meritorious defenses,
-7-
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1 including its denial that it violated the TCPA, and that this Action would be
2 amenable to class certification (both because of the presence of arbitration clauses in
3 cardholder agreements for many Class Members, and because some courts in this
4 District have denied motions for class certification in TCPA cases).
5
6
7

(2)

The Risk of Maintaining Class Action Status Throughout
the Trial

Pursuant to Rule 23, the Court may revisit a prior order granting certification

8 of a class at any time before final judgment. See Fed. R. Civ. P. 23(c)(1)(C) (“An
9 order under that grants or denies class certification may be altered or amended
10 before final judgment.”). Where there is a risk of maintaining class action status
11 throughout the trial, this factor favors approving the settlement. Adoma v. Univ. of
12 Phoenix, Inc., 913 F. Supp. 2d 964, 976 (E.D. Cal. 2012) (finding that the
13 complexity of the case weighed in favor of approving the settlement).
14

Here, the parties reached a settlement before the Court determined whether

15 certifying the class was appropriate. Although Defendant has stipulated to the class
16 certification for settlement purposes, Defendant insists that this action would not be
17 amenable to class certification. Specifically, the presence of an arbitration clause in
18 the cardholder agreement (which includes a class action waiver) for many Class
19 Members presents a major risk in seeking class certification and maintaining a class
20 throughout litigation. Additionally, Plaintiff recognizes that some Courts in this
21 District have denied motions for class certification in TCPA cases. Based on the
22 parties’ representations to the Court, there is a risk that the Class would either not be
23 certified or that something may arise before trial to decertify the class. Thus, this
24 factor weighs in favor of settlement.
25
26
27
28
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1

(3)

2
3

The stage of the proceedings (investigation, discovery
and research completed)

“A settlement following sufficient discovery and genuine arms-length

4 negotiation is presumed fair.” DIRECTV, Inc., 221 F.R.D. at 528. In the context of
5 class action settlements, as long as the parties have sufficient information to make an
6 informed decision about settlement, “formal discovery is not a necessary ticket to
7 the bargaining table.” Linney v. Cellular Alaska P’ship, 151 F.3d 1234, 1239 (9th
8 Cir. 1998) (quoting In re Chicken Antitrust Litig., 669 F.2d 228, 241 (5th Cir.
9 1982)).
10

Here, Plaintiff represents that the Settlement is the result of intensive, arms-

11 length negotiations. The parties engaged in both formal and informal discovery
12 regarding Plaintiff’s claims and Defendant’s defenses, including written
13 Interrogatories and Requests for Production of documents. Kazerounian Decl. ¶ 10.
14 Class Counsel took 2 depositions pursuant to Federal Rule of Civil Procedure
15 30(b)(6). The parties appeared for an ENE and telephonic CMC before Judge
16 Skomal, and then participated in 3 full-day mediation sessions before the Honorable
17 Leo Papas (Ret.). See id. at ¶ 9–10. After reaching a settlement in principle, the
18 parties engaged in extensive discussion to determine the details surrounding the
19 Settlement—in particular, how many cell phones were contacted during the Class
20 Period and what types of consent Defendant was relying on. Plaintiff maintains that
21 because the two main disputed issues are legal, and not factual, in nature, the parties
22 have exchanged sufficient information to make an informed decision regarding
23 settlement. Doc. No. 82-1 at 31. Based on the record currently before the Court, it
24 appears the Settlement Agreement resulted from arms-length negotiations and was
25 not the result of collusion. This factor supports approval.
26
27

(4)

The Settlement Amount

“In assessing the consideration obtained by the class members in a class action

28 settlement, it is the complete package taken as a whole, rather than the individual
-9-
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1 component parts, that must be examined for overall fairness.” DIRECTV, 221
2 F.R.D. at 527 (internal citation and alteration omitted). “[I]t is well-settled law that
3 a proposed settlement may be acceptable even though it amounts to only a fraction
4 of the potential recovery that might be available to the class members at trial.” Id.
5 (citing Officers for Justice, 688 F.2d at 628).
6

Pursuant to the Settlement Agreement, Defendant must establish a non-

7 reversionary Settlement Fund of $8,475,000, from which the Class Representative
8 Incentive Payment, Class Counsel’s fees and costs, Settlement Administration costs,
9 and the Class Member claims will be paid. The sole class representative, Carrie
10 Couser, will receive an incentive award of $1,500. Class Counsel seeks $1,432,275
11 in attorneys’ fees plus $25,000 in litigation costs. The Claims Administrator has
12 incurred costs in the amount of $2,778,664.48 for Settlement Administration.
13 Assuming these fees and costs are approved as requested, the Net Settlement Fund
14 available to pay Class Members is $4,237,650.52. The Claims Administrator
15 approved 308,026 Class Member claims, resulting in a pro rata payment of
16 approximately $13.75 per Class Member.
17

Plaintiff asserts that “[t]his payment is a significant win for Class Members

18 who only had to take a few minutes to submit a claim” and “Class Members were
19 able to avoid the time, expense and risk associated with bringing their own
20 individual TCPA action, where they could receive an award of $500 per negligent
21 violation.” Doc. No. 82-1 at 26. To support her motion for settlement approval,
22 Plaintiff asserts that this payment is in line with other TCPA settlements. Upon
23 reviewing the cases cited by Plaintiff, however, the Court finds the Class Member
24 recovery amount is on the low end when compared with other TCPA settlements.
25 Compare Knutson v. Schwan’s Home Serv., Inc., No. 3:12-CV-00964-GPC, 2014
26 WL 3519064, at *4–5 (S.D. Cal. July 14, 2014) (approving TCPA settlement where
27 166 Class Member claimants could recover $20 settlement check plus a $80
28 merchandise voucher); Gutierrez v. Barclays Grp., No. 10cv1012-DMS, Doc. No.
- 10 -
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1 58 (S.D. Cal. Mar. 12, 2012) (approving TCPA settlement where each of the
2 approximate 66,000 class members claimants received approximately a $100 credit
3 or settlement check); Adams v. AllianceOne, No. 08cv0248-JAH, Doc. No. 137
4 (S.D. Cal. Sept. 28, 2012) (approving settlement for $40 monetary payment to
5 approximately 63,573 claimants); Bellows v. NCO Fin. Sys., Inc., 07-cv-1413-W,
6 Doc. Nos. 53, 54 (S.D. Cal. July 13, 2009) (approving TCPA class settlement where
7 the 29 class member claimants received $70).
8

However, the Court finds this case is distinguishable based on the large

9 number of Class Member claimants and the high claims rate. See, e.g., Rose v. Bank
10 of Am. Corp., No. 5:11-CV-02390-EJD, 2014 WL 4273358, at *5 (N.D. Cal. Aug.
11 29, 2014) (finding a $32 million settlement where individual class members received
12 on average between $20 to $40 was reasonable for 227,701 claims out of 7 million
13 potential class members “in light of the size of the class, is in line with recoveries
14 obtained in similar TCPA class action settlements”). Here, there were 308,026
15 claims out of 3,982,645 potential class members, resulting in a higher than average
16 claims rate of 7.7%. Although Class Members are only expected to recover
17 approximately $13.75, the Court finds that in light of the large number of Class
18 Member claimants and high claims rate, the amount of the Settlement Fund weighs
19 in favor of approving the Settlement.
20
21
22

(5)

Whether the Class has been fairly and adequately
represented during settlement negotiations

“Great weight is accorded to the recommendation of counsel, who are most

23 closely acquainted with the facts of the underlying litigation. This is because parties
24 represented by competent counsel are better positioned than courts to produce a
25 settlement that fairly reflects each party’s expected outcome in the litigation.”
26 DIRECTV, Inc., 221 F.R.D. at 528; Adoma, 913 F. Supp. 2d at 977.
27

Class Counsel asserts that they are both familiar with the specific facts and

28 issues arising in this case and also have considerable expertise in TCPA and class
- 11 -
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1 action litigation. For example, Mr. Kazerouni had litigated over 300 consumer class
2 actions, and 50% of his class action practice involves litigating TCPA claims. See
3 Kazerounian Decl., Doc. No. 63-2, ¶ 10. Additionally, Joshua B. Swigart and Todd
4 Friedman also have significant experience in consumer class action litigation,
5 including TCPA lawsuits. See Swigart Decl., Doc. No. 63-8, ¶¶ 8–9; Friedman
6 Decl., Doc. No. 63-9, ¶¶ 9–10. It appears the Class was adequately represented by
7 competent counsel. This factor supports approval of the settlement.
(6)

8
9

The reaction of the Class to the proposed settlement

The Ninth Circuit has held that the number of class members who object to a

10 proposed settlement is a factor to be considered. Mandujano v. Basic Vegetable
11 Prods. Inc., 541 F.2d 832, 837 (9th Cir. 1976). The absence of a large number
12 objectors supports the fairness, reasonableness, and adequacy of the settlement. See
13 In re Austrian & German Bank Holocaust Litig., 80 F. Supp. 2d 164, 175 (S.D.N.Y.
14 2000) (“If only a small number of objections are received, that fact can be viewed as
15 indicative of the adequacy of the settlement.”) (citations omitted); Boyd v. Bechtel
16 Corp., 485 F. Supp. 610, 624 (N.D. Cal. 1979) (finding “persuasive” the fact that
17 84% of the class has filed no opposition).
18

As discussed above, there were 308,026 Class Members claims filed out of

19 3,982,645 potential class members, resulting in a higher than average claims rate of
20 7.7%. The Claims Administrator received 168 requests for exclusion out of the
21 3,982,645 potential class members. Further, although 5 Class Members initially
22 filed objections, they subsequently withdrew their objections and decided to opt-out
23 of the Settlement. Accordingly, all of the objections have been withdrawn. Upon
24 considering the high rate of Class Member claims and the relatively low number of
25 requests for exclusion, the Court finds the reaction of the Class to the Settlement
26 favors approval of the Settlement.
27

3.

Conclusion

28

Because the majority of the factors discussed above favor approving the
- 12 -
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1 Settlement, the Court finds that the settlement is “fair, adequate and reasonable”
2 under Federal Rule of Civil Procedure 23(e). The Court therefore GRANTS
3 Plaintiff’s motion for final approval of this Settlement.
4 B.

Motion for Award of Attorneys’ Fees and Costs

5

In her initial motion, Plaintiff requested an attorneys’ fees award of

6 $2,118,750, or 25% of the common fund, and $25,000 in costs. During the fairness
7 hearing, the Court raised some concerns about the amount of attorneys’ fees in light
8 of the results achieved for Class Members and the relative burden of litigation on
9 Class Counsel. In the supplemental briefing on the issue of attorneys’ fees, Class
10 Counsel modified their request for attorneys’ fees and now seeks $1,432,275, or
11 16.9% of the common fund.
12

1.

Relevant Law

13

Rule 23(h) of the Federal Rules of Civil Procedure provides that, “[i]n a

14 certified class action, the court may award reasonable attorney’s fees and nontaxable
15 costs that are authorized by law or by the parties’ agreement.” Under Ninth Circuit
16 precedent, a court has discretion to calculate and award attorneys’ fees using either
17 the lodestar method or the percentage-of-the-fund method. Vizcaino v. Microsoft
18 Corp., 290 F.3d 1043 (9th Cir. 2002). Regardless of whether the Court uses the
19 percentage approach or the lodestar method, the ultimate inquiry is whether the end
20 result is reasonable. Powers v. Eichen, 229 F.3d 1249, 1258 (9th Cir. 2000). The
21 Ninth Circuit has identified a number of factors that may be relevant in determining
22 if the award is reasonable: (1) the results achieved; (2) the risks of litigation; (3) the
23 skill required and the quality of work; (4) the contingent nature of the fee; (5) the
24 burdens carried by class counsel; and (6) the awards made in similar cases. See
25 Vizcaino, 290 F.3d at 1048–50. “Though courts have discretion to choose which
26 calculation method they use, their discretion must be exercised so as to achieve a
27 reasonable result.” In re Bluetooth Headset Products Liab. Litig., 654 F.3d 935, 942
28 (9th Cir. 2011).
- 13 -
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1

“While attorneys’ fees and costs may be awarded in a certified class action

2 where so authorized by law or the parties’ agreement, Fed. R. Civ. P. 23(h), courts
3 have an independent obligation to ensure that the award, like the settlement itself, is
4 reasonable, even if the parties have already agreed to an amount.” In re Bluetooth,
5 654 F.3d at 941. Thus, “to avoid abdicating its responsibility to review the
6 agreement for the protection of the class, a district court must carefully assess the
7 reasonableness of a fee amount spelled out in a class action settlement agreement.”
8 Staton v. Boeing Co., 327 F.3d 938, 963 (9th Cir. 2003)
9

The Ninth Circuit has characterized the district court’s role in awarding fees

10 as that of a fiduciary of the class. Id. at 970 (“In setting the amount of common fund
11 fees, the district court has a special duty to protect the interests of the class.”). As
12 the court has further explained, “[b]ecause in common fund cases the relationship
13 between plaintiffs and their attorneys turns adversarial at the fee-setting stage, courts
14 have stressed that when awarding attorneys’ fees from a common fund, the district
15 court must assume the role of fiduciary for the class plaintiffs.” Vizcaino, 290 F.3d
16 at 1052 (quoting In re Washington Pub. Power Supply Sys. Sec. Litig., 19 F.3d 1291,
17 1302 (9th Cir. 1994)). The Ninth Circuit has further cautioned district courts that
18 “fee applications must be closely scrutinized. Rubber-stamp approval, even in the
19 absence of objections, is improper.” Id. With these directives in mind, the Court
20 turns to the reasonableness of the requested attorneys’ fees in this action.
21

2.

Analysis

22

Here, Class Counsel seeks an award of at least $1,432,275, or 16.9% of the

23 Settlement Fund. Alternatively, if the Court elects to apply the lodestar method,
24 Class Counsel seeks their current lodestar amount of $453,663.50 with an upward
25 multiplied of 3.157, totaling $1,432,275.
26

Pursuant to the Settlement Agreement, Defendant has agreed not to oppose an

27 attorneys’ fees award not to exceed 25% of the Settlement Fund. However, the
28 Ninth Circuit has made clear that “a defendant’s advance agreement not to object
- 14 -
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1 cannot relieve the district court of its duty to assess fully the reasonableness of the
2 fee request.” In re Bluetooth, 654 F.3d at 943. The court explained the reasoning
3 for this as follows:
4
5
6
7

Ordinarily, a defendant is interested only in disposing of the total claim
asserted against it, and the allocation between the class payment and the
attorneys’ fees is of little or no interest to the defense. A district court
therefore must ensure that both the amount and mode of payment of
attorneys’ fees are fair, regardless of whether the attorneys’ fees come
from a common fund or are otherwise paid.

8 Id. (internal citations and quotations marks omitted). Thus, the fact that Defendant
9 does not oppose the fees requested has little bearing on the Court’s determination of
10 whether the requested fees are reasonable.
11

Because this Settlement has produced a common fund for the benefit of the

12 entire class, the Court elects to award fees under the percentage-of-recovery method.
13 See In re Bluetooth, 654 F.3d at 942; see also Hanlon, 150 F.3d at 1029 (“In
14 ‘common-fund’ cases where the settlement or award creates a large fund for
15 distribution to the class, the district court has discretion to use either a percentage or
16 lodestar method.”). Plaintiff contends the requested fee award of at least 16.9% of
17 the common fund is reasonable and highlights the fact that 25% is the Ninth
18 Circuit’s benchmark percentage. It is well established that 25% of the gross
19 settlement amount is the benchmark in the Ninth Circuit for attorneys’ fees awarded
20 under the percentage method. See, e.g., Six (6) Mexican Workers v. Arizona Citrus
21 Growers, 904 F.2d 1301, 1311 (9th Cir. 1990); Vizcaino, 290 F.3d at 1047.
22 However, it is equally well established that “[t]he 25% benchmark rate, although a
23 starting point for analysis, may be inappropriate in some cases.” Id. at 1048.
24 Accordingly, “[t]he benchmark percentage should be adjusted, or replaced by a
25 lodestar calculation, when special circumstances indicate that the percentage
26 recovery would be either too small or too large in light of the hours devoted to the
27 case or other relevant factors.” Six (6) Mexican Workers, 904 F.2d at 1311.
28 “Selection of the benchmark or any other rate must be supported by findings that
- 15 -
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1 take into account all of the circumstances of the case.” Vizcaino, 290 F.3d at 1048.
2 “The question is not whether the district court should have applied some other
3 percentage, but whether in arriving at its percentage it considered all the
4 circumstances of the case and reached a reasonable percentage.” Id.
5

To determine the reasonableness of the requested fees, the Court considers the

6 factors set forth above. First, the Court considers the results achieved for the Class
7 Members. See In re Bluetooth., 654 F.3d at 942 (“Foremost among these
8 considerations, however, is the benefit obtained for the class.”). Here, the
9 Settlement provides monetary damages for Class Members. The overall Settlement
10 is $8,475,000 on behalf of the 3,982,645 potential class members, and after
11 deducting the requested fees, awards, and costs, the Net Settlement Fund available to
12 pay Class Members is $4,237,650.52. Pursuant to the Settlement, this amount is
13 divided pro rata among the 308,026 Class Members who submitted accepted claims,
14 so that Class Members will receive approximately $13.75. As discussed above, this
15 amount appears to be on the low end of monetary recovery for TCPA class action
16 settlements. See also Rose, 2014 WL 4273358, at *10 (comparing various approved
17 TCPA settlements and finding “the $20 to $40 range falls in the lower range of
18 recovery achieved in other TCPA class action settlements”). Further, the Settlement
19 does not provide for injunctive or any other type of non-monetary relief. See
20 Grannan v. Alliant Law Grp., No. C10-02803 HRL, 2012 WL 216522, at *7 (N.D.
21 Cal. Jan. 24, 2012) (“Class Counsel has obtained a stipulated injunction that would
22 prevent defendant from committing further TCPA violations.”); see also Rose, 2014
23 WL 4273358 at*11 (discussing non-monetary relief achieved in other TCPA class
24 action settlements). Although the results here are favorable to the Class, they are not
25 exceptional given the lower amount of monetary relief and the lack of any non26 monetary relief achieved in other TCPA class action settlements.
27

Another factor for the Court to consider is the risk of continued litigation. See

28 Vizcaino, 290 F.3d at 1048–49. In Vizcaino, the court noted it was “extremely
- 16 -
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1 risky” for class counsel to continue litigating its case after losing twice at the district
2 court and then reviving the case on appeal. See id. (stating “[r]isk is a relevant
3 circumstance” and affirming award of 28% of the common fund). A similar level of
4 risk was not present in this case. The parties reached a settlement relatively early in
5 the litigation—prior to filing a motion for class certification or any dispositive
6 motions or adverse rulings. Plaintiff asserts that if the case had proceeded through
7 litigation, there was a risk that the Class may not be certified or that the Class
8 Members would not recover at all, highlighting the presence of an arbitration clause
9 in the cardholder agreement for many of the Class Members as well as the fact that
10 some courts have refused to certify TCPA class actions. While there was some risk
11 in litigating the matter, the level of risk does not support an award of attorneys’ fees
12 at or near the 25% benchmark. See Vizcaino, 290 F.3d at 1048–49.
13

The Court next considers the skill and quality of Class Counsel’s work, the

14 burdens carried by Class Counsel, and the contingent nature of the fee. See
15 Vizcaino, 290 F.3d at 1050. Based on Class Counsel’s briefing and argument before
16 the Court, it appears that Class Counsel was competent in investigating this action
17 and achieving a Settlement. With respect to Class Counsel’s burden, however, the
18 Court finds Vizcaino instructive. There, the Ninth Circuit found it relevant that
19 “counsel’s representation of the class—on a contingency basis—extended over
20 eleven years, entailed hundreds of thousands of dollars of expense, and required
21 counsel to forgo significant other work, resulting in a decline in the firm’s annual
22 income.” Id. The court also cited to other cases, noting “that litigation lasted more
23 than thirteen years” and “considering counsel’s bearing the financial burden of the
24 case.” Id (citing Six (6) Mexican Workers, 904 F.2d at 1311 and Torrisi v. Tucson
25 Elec. Power Co., 8 F.3d 1370, 1377 (9th Cir. 1993)). Here, however, Class Counsel
26 did not carry a similar burden or risk of non-payment. The parties reached a
27 settlement in this action after only twelve months and before the certification stage,
28 and the entire action has been litigated in just over two and half years. Additionally,
- 17 -
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1 the amount of hours expended over the course of litigating this class action further
2 supports the conclusion that Class Counsel were not significantly burdened or
3 precluded from other employment. Finally, although Class Counsel litigated this
4 case on a continency—which necessarily involved incurring costs and expenses
5 without guarantee of recovery—the risk of non-payment in this case on its own does
6 not support the requested fees. As another district court observed in an action
7 involving some of the same counsel, TCPA class actions are prone to settle. See
8 Rose, 2014 WL 4273358, at *12 (“Class Counsel, for the most part, have a great
9 deal of experience litigating TCPA class actions and presumably would ‘know how
10 to pick a winner’ . . . [and] because the TCPA has the potential of ruinous financial
11 liability ($500 or $1,500 per violation, and some defendants are accused of millions
12 of violations), defendants will almost always settle if there is any merit at all to the
13 case.”). In light of the particular circumstances of this case, the Court finds that the
14 burden on counsel and risk of nonpayment do not support the benchmark fee award.
15

The Ninth Circuit has also instructed district courts to consider the lodestar

16 cross-check as one factor in assessing the reasonableness of a fee request. See
17 Vizcaino, 290 F.3d at 1050 (recognizing “the lodestar may provide a useful
18 perspective on the reasonableness of a given percentage award”); see also In re
19 Bluetooth, 654 F.3d at 943 (encouraging “comparison between the lodestar amount
20 and a reasonable percentage award”). Based on the summary figures provided by
21 Plaintiff, Class Counsel incurred fees under the lodestar method totaling
22 $453,663.50 based on 850.30 hours of work at the 5 Class Counsel’s respective
23 hourly rates, ranging from $365 to $595.2 See Doc. No. 90 at 31. Thus, the
24
2

For purposes of the lodestar cross-check, the Court uses the lodestar summary
25 figures provided
by Class Counsel. See In re Online DVD-Rental Antitrust Litig., 779
F.3d
934,
955
(9th
2015) (explaining the district court compared the percentage of
26 the fund amount Cir.
to the summary lodestar numbers provided by class counsel);
v. Tractor Supply Co., No. 13-CV-02377-JSC, 2015 WL 1289342, at *14
27 Bellinghausen
(N.D. Cal. Mar. 20, 2015) (“[I]t is well established that the lodestar cross-check
need entail neither mathematical precision nor bean counting . . . courts may
28 calculation
rely on summaries submitted by the attorneys and need not review actual billing
records.”) (internal quotations and alterations omitted); Bond v. Ferguson Enterprises,
- 18 -
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1 requested percentage of 16.9% of the common fund equals approximately 3.157
2 times the lodestar figure. Although Plaintiff cites to various cases in which other
3 judges in this district have awarded multipliers of 3 or more, the Court has examined
4 those case and found them distinguishable based on results achieved for the Class
5 Members, as discussed above. Further, other courts have awarded multipliers of less
6 than 3 in cases involving some of the same Class Counsel. See, e.g., Rose, 2014 WL
7 4273358, at *12 (discussing the range of multipliers awarded in various TCPA class
8 action settlements and finding a multiplier of 2.59 appropriate). Although Plaintiff
9 insists that the complexity of the issues and risk of non-payment support an award of
10 a multiplier of 3 or more, for the same reasons as discussed in detail above, the
11 Court finds that these considerations do not support a finding that the requested
12 multiplier of 3.157 is reasonable. See, e.g., Vizcaino, 290 F.3d at 1050 (“Where
13 such investment is minimal, as in the case of an early settlement, the lodestar
14 calculation may convince a court that a lower percentage is reasonable.”).
15

Based on the current record, the Court cannot conclude that Class Counsel’s

16 requested fee amount of 16.9% of the common fund is reasonable, even taking into
17 account Plaintiff’s arguments regarding the complexity of the issues and the risk of
18 non-payment based on the contingent nature of the representation. Upon
19 considering the results obtained for Class Members, as well as the risks of continued
20 litigation, Class Counsel’s skill and quality of work, the complexity of the issues
21
22 Inc., No. 1:09-CV-1662 OWW MJS, 2011 WL 2648879, at *12 (E.D. Cal. June 30,
(recognizing that where “the lodestar is being used here as a cross-check, the
23 2011)
court may use a rough calculation of the lodestar”). The Court makes no finding as to
reasonableness of Class Counsel’s stated hourly rate or number of hours incurred.
24 the
See Mason v. Heel, Inc., No. 3:12-CV-03056-GPC, 2014 WL 1664271, at *9 (S.D. Cal.
13, 2014) (using Class Counsel’s lodestar figures to conduct a lodestar cross25 Mar.
check analysis, even though the court noted Class Counsel’s rates were “slightly
26 inflated”).
The Court further notes that although Plaintiff cites a previous decision of this
Court
in
v. CBE Group, Inc., No. 13cv134-MMA, 2014 WL 4658731 (S.D. Cal.
27 2014) in Blair
support of its fee motion, Plaintiff misreads the decision. In Blair, Plaintiffs
an hourly rate of $400 for a third-year associate, but the Court ultimately
28 requested
found an hourly rate of $225 was reasonable based the Kerr factors and circumstances
of the case. See id. at *5.
- 19 -
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1 litigated, the burden on Class Counsel, the contingent nature of the fees, and awards
2 in similar cases, the Court finds that 15% of the common fund, or $1,271,250, is
3 reasonable. When cross-checked with the lodestar amount, the awarded fees equals
4 approximately 2.80 times the lodestar amount. The Court finds this amount
5 reasonably rewards Class Counsel for the risk of non-payment based on their
6 contingent representation, the favorable results achieved for the Class, the burden on
7 class counsel, and the skill and quality of Class Counsel’s work.
8

Finally, Class Counsel seek reimbursement of their out-of-pocket expenses in

9 this litigation, in the amount of $25,000.00. Class counsel represent that they
10 incurred costs totaling $28,110.64 as follows: $9,175.49 by Hyde & Swigart;
11 $14,028.55 by Kazerounian Law Group; and $4,896.00 by Law Offices of Todd
12 Friedman. They subsequently filed briefing in support of these costs. See Doc. No.
13 86. Class Counsel further represents that although they incurred costs in the amount
14 of $28,110.64, they only seeks reimbursement of $25,000 as provided in the
15 Settlement Agreement. Class Counsel are entitled to reimbursement of the
16 out-of-pocket costs that they reasonably incurred investigating and prosecuting this
17 case. See In re Media Vision Tech. Sec. Litig., 913 F. Supp. 1362, 1366 (N.D. Cal.
18 1996) (citing Mills v. Electric Auto-Lite Co., 396 U.S. 375, 391–92 (1970)); Staton,
19 327 F.3d at 974. The Court finds that Class Counsel reasonably incurred the out-of20 pocket costs in connection with this litigation, and that such costs were advanced by
21 Class Counsel for the benefit of the Class. Accordingly, the Court awards Class
22 Counsel a reimbursement of their requested litigation costs.
23

3.

Conclusion

24

The Court finds that 15% of the common fund, or $1,271,250, is a reasonable

25 award of attorneys’ fees in this litigation. The Court therefore GRANTS IN PART
26 Plaintiff’s Motion for Attorneys’ Fees and APPROVES an award of attorneys’ fees
27 in the amount of $1,271,250 to Class Counsel, as well as Class Counsel’s request for
28
- 20 -
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1 litigation costs and expenses in the amount of $25,000.3
2 C.

Motion for Class Representative Service Payments

3

“Incentive awards are appropriate only to compensate named plaintiffs for

4 work done in the interest of the class.” Chun-Hoon v. McKee Foods Corp., 716 F.
5 Supp. 2d 848, 854 (N.D. Cal. 2010) (citing Staton, 327 F.3d at 977). Additionally,
6 courts should ensure that an incentive award is not based on fraud or collusion. Id.
7

The only class representative in this case is Plaintiff Carrie Couser. No class

8 member has objected to Plaintiff’s request for an award of $1,500. Further, Ms.
9 Couser has been actively involved with the case since its inception, including
10 reviewing court filings, communicating with class counsel, and reviewing and
11 approving the settlement. Couser Decl. ¶ 4. Finally, this award does not appear to
12 be the result of fraud or collusion. Accordingly, the Court APPROVES the $1,500
13 service award as reasonable.
14
15

CONCLUSION
The Court GRANTS Plaintiff’s motion and finds the proposed settlement of

16 this class action appropriate for final approval pursuant to Federal Rule of Civil
17 Procedure 23(e). The Court finds that the proposed settlement appears to be the
18 product of serious, informed, arms-length negotiations, that the settlement was
19 entered into in good faith, and that Plaintiff has satisfied the standards for final
20 approval of a class action Settlement under federal law.
21

Furthermore, the Court GRANTS IN PART Plaintiff’s motion for an award

22 of attorneys’ fees in the amount of 15% of the common fund, or $1,271,250, and the
23 requested costs in the amount of $25,000. Finally, the Court finds the class
24 representative service payment of $1,500 is reasonable.
25
3

In light of Class Counsel’s attorneys’ fee award of 15% of the common fund,
26 the $8,475,000
Settlement Fund will be distributed as follows: the Class Representative
Incentive
Award
Class Counsel’s requested fees ($1,271,250), Class
27 Counsel’s litigation($1,500),
expenses ($25,000), and the Settlement Administration costs
This leaves the amount of $4,398,585.52 as the Net Settlement Fund
28 ($2,778,664.48).
available to pay Class Members. Accordingly, each of the 308,026 Class Members with
approved claims will receive approximately $14.28.
- 21 -
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1
2

JUDGMENT AND ORDER OF DISMISSAL
The Court APPROVES the Settlement and ORDERS the parties to

3 implement the Settlement Agreement according to its terms and conditions and this
4 Court’s Final Order.
5

The Capitalized terms used in this Final Order shall have the meanings and/or

6 definitions given to them in the Settlement Agreement or, if not defined therein, the
7 meanings and/or definitions given to them in this Order.
8

This Final Order incorporates the Settlement Agreement and its

9 accompanying exhibits [Doc. No. 52-3].
10

As discussed above, a total of 168 valid requests for exclusion were received,

11 which includes 4 late requests for exclusion that the Parties have agreed to treat as
12 valid opt-outs and the Court approves. A list of those individuals requesting
13 exclusion from the Class and Settlement is set forth as Exhibit A [Doc. No. 83-3] in
14 support of Plaintiff’s Supplemental Briefing filed April 15, 2015, which is
15 incorporated by reference. The Court hereby excludes those individuals from the
16 Class and Settlement.
17

This Order is binding on all settlement Class Members, except those

18 individuals named in Exhibit A who validly and timely excluded themselves from
19 the Class.
20

The Class Representative, settlement Class Members, and their successors and

21 assigns are permanently barred and enjoined from instituting or prosecuting, either
22 individually or as a class, or in any other capacity, any of the Released Claims
23 against any of the Released Parties, as set forth in the Agreement. Pursuant to the
24 Release contained in the Agreement, the Released Claims are compromised,
25 discharged, and dismissed with prejudice by virtue of these proceedings and this
26 Order.
27

This Order is not, and shall not be, construed as an admission by Defendant of

28 any liability or wrongdoing in this or in any other proceeding.
- 22 -
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1

Without affecting the finality of this Order, the Court shall retain continuing

2 and exclusive jurisdiction over the Parties and all matters relating to the Action
3 and/or Agreement, including the administration, interpretation, construction,
4 effectuation, enforcement, and consummation of the Settlement and this Order.
5

The Court hereby DISMISSES this action with prejudice.

6

IT IS SO ORDERED.

7
8 DATED: May 27, 2015
9
10
11

Hon. Michael M. Anello
United States District Judge

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
- 23 -
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Adams v. AllianceOne Receivables Management, Inc.
Case No. 3:08-cv-00248
(S.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
(This is the amount claimants received plus
administrative costs, and fees. The total amount
defendant made available to the class was
$9,000,000.)

$ 7,792,041

Administrative Costs

$ 2,549,121

Cy Pres Award

$0

Fund Less Admin & Cy Pres

$ 5,242,920

Fee Award

$ 2,700,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres

51.5%

Fee Award as Percentage of Total Amount Available

30%

Lodestar Information
Lodestar Total

$ 708,660

Lodestar Hours

1,332

Lodestar Hourly Rate

$ 532

Lodestar Multiplier

3.81

Class Information
Class Members
Claimants
Claim Rate

5,627,963
63,573
1.1%

Estimated Recovery Per Claimant

$ 40

Actual Recovery Per Claimant

$ 40
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Agne v. Papa John’s International, et al.
Case No. 2:10-cv-01139
(W.D. Washington)
Settlement Details
Item

Amount

Fund Information
Total Fund
(This amount is the total amount paid to the class in
cash plus administrative expenses and attorneys’
fees. The total amount defendant made available to
the class was $16,585,000.)
Administrative Costs
Cy Pres Award

$ 2,867,350

$ 250,000
$0

Fund Less Admin & Cy Pres

$ 2,617,350

Fee Award

$ 2,450,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres

93.6%

Fee Award as Percentage of Total Amount Available

15%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 3,001,094
5,142.5
$ 584
0.82

Class Information
Class Members
Claimants

Not Publicly Available
3,347

Claim Rate

Not Publicly Available

Estimated Recovery Per Claimant

Not Publicly Available

Actual Recovery Per Claimant

$ 50 Cash Plus
$13 Merchandise
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Arthur, et al. v. Sallie Mae, Inc.
Case No. 2:10-cv-00198
(W.D. Washington)
Settlement Details
Item

Amount

Fund Information
Total Fund
Administrative Costs
Cy Pres Award
Fund Less Admin & Cy Pres
Fee Award
Fee Award as Percentage of Fund Less Admin & Cy
Pres
Fee Award as Percentage of Total Fund

$ 24,150,000
$ 6,692,637
$ 980,396
$ 16,476,967
$ 4,830,000
29.3%
20%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 1,729,885
3,963
$ 436.51
2.79

Class Information
Class Members
Claimants
(This figure includes approximately 53,400
claimants who had their accounts charged off and
were not eligible to receive a cash or reduction
award.)
Claim Rate
Estimated Recovery Per Claimant
Actual Recovery Per Claimant

7,792,256
171,263

2.2%
$ 20-$ 40
$ 118
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Bellows v. NCO Financial Systems, Inc.
Case No. 3:07-cv-01413
(S.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
(This includes the amount paid to claimants, the cy
pres award, and the attorneys’ fee award. The total
fund that defendants made available was $950,000.)
Administrative Costs

$ 499,254

Not Publicly Available

Cy Pres Award

$ 197,970

Fund Less Cy Pres
(Admin costs not publicly available.)

$ 301,283

Fee Award

$ 299,254

Fee Award as Percentage of Fund Less Cy Pres

99.3%

Fee Award as Percentage of Total Amount Available

31.5%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 166,898
430.35
$ 388
1.79

Class Information
Class Members
Claimants
Claim Rate

Not Publicly Available
29
Not Publicly Available

Estimated Recovery Per Claimant

$ 70

Actual Recovery Per Claimant

$ 70
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Chesbro v. Best Buys Stores, L.P.
Case No. 2:10-cv-00774
(W.D. Washington)
Settlement Details
Item

Amount

Fund Information
Total Fund
Administrative Costs
Cy Pres Award

$ 4,550,000
$ 195,000
$0

Fund Less Admin & Cy Pres

$ 4,355,000

Fee Award

$ 1,137,500

Fee Award as Percentage of Fund Less Admin & Cy
Pres
Fee Award as Percentage of Total Fund

26.1%
25%

Lodestar Information
Lodestar Total

$ 826,360

Lodestar Hours

1,568

Lodestar Hourly Rate

$ 570

Lodestar Multiplier

1.38

Class Information
Class Members

463,050

Claimants

5,404

Claim Rate

1.1%

Estimated Recovery Per Claimant

$ 100

Actual Recovery Per Claimant

$ 270
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Clark v. Payless ShoeSource, Inc.
Case No. 2:09-cv-00915
(W.D. Washington)
Settlement Details
Item

Amount

Fund Information
Total Fund
(The parties reported the total value of the
settlement to be $3,809,988, which included 319,055
merchandise certificates with a face value of $10,
attorneys’ fees, and administrative costs.)
Administrative Costs
Cy Pres Award
Fund Less Admin & Cy Pres
Fee Award
Fee Award as Percentage of Fund Less Admin & Cy
Pres
Fee Award as Percentage of Total Fund

Not Available

$ 317,604
$0
Not Available
$ 301,834
Not Available
7.9%

Lodestar Information
Lodestar Total

$ 241,468

Lodestar Hours

500.4

Lodestar Hourly Rate

$ 483

Lodestar Multiplier

1.25

Class Information
Class Members

319,055

Claimants

319,055

Claim Rate

100%

Estimated Recovery Per Claimant

$ 10 Merchandise
Certificate

Actual Recovery Per Claimant

$ 10 Merchandise
Certificate
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Cubbage v. The Talbots, Inc. et al.
Case No. 2:09-cv-00911
(W.D. Washington)
Settlement Details
Item

Amount

Fund Information
Total Fund
(The parties reported the total value of the
settlement to be $492,360, which included cash
awards, merchandise certificates, attorneys’ fees,
and administrative expenses. The total amount the
defendants made available was $1,570,000.)
Administrative Costs
Cy Pres Award
Fund Less Admin & Cy Pres
Fee Award

Not Available

$ 40,000
$0
Not Available
$ 400,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres

Not Available

Fee Award as Percentage of Total Amount Available

25.5%

Lodestar Information
Lodestar Total

$482,366

Lodestar Hours

704.5

Lodestar Hourly Rate

$ 685

Lodestar Multiplier

0.83

Class Information
Class Members

19,654

Claimants

936

Claim Rate

4.8%

Estimated Recovery Per Claimant

$ 40 Cash or $ 80
Merchandise Certificate

Actual Recovery Per Claimant
(561 claims at $40, 367 claims at $80, and 14 where
information is not publicly available.)

$ 40 Cash or $ 80
Merchandise Certificate
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Ellison v. Steve Madden, Ltd.
Case No. 2:11-cv-05935
(C.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
(This includes the amount paid to claimants,
administrative costs, and the attorneys’ fee award.
The total fund that defendants made available was
$10,000,000.)
Administrative Costs
Cy Pres Award

$ 4,709,450

$ 459,450
$0

Fund Less Admin & Cy Pres

$ 4,250,000

Fee Award

$ 1,250,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres

29.4%

Fee Award as Percentage of Total Amount Available

12.5%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 739,403
1,851.2
$ 399
1.7

Class Information
Class Members
Claimants
Claim Rate

203,254
20,000
10%

Estimated Recovery Per Claimant

$ 150

Actual Recovery Per Claimant

$ 150
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Grannan v. Alliant Law Group, P.C.
Case No. 5:10-cv-02803
(N.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
Administrative Costs
Cy Pres Award

$ 1,000,000
$ 121,840
$ 54,143

Fund Less Admin & Cy Pres

$ 824,017

Fee Award

$ 250,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres
Fee Award as Percentage of Total Fund

30.3%
25%

Lodestar Information
Lodestar Total

$ 169,528

Lodestar Hours

265.4

Lodestar Hourly Rate

$ 639

Lodestar Multiplier

1.47

Class Information
Class Members

137,981

Claimants

1,986

Claim Rate

1.4%

Estimated Recovery Per Claimant
Actual Recovery Per Claimant

$ 300-$ 325
$ 306
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Gutierrez, et al. v. Barclays Group, et al.
Case No. 3:10-cv-01012
(S.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
Administrative Costs
Cy Pres Award

$ 8,184,875
$ 67,000
$0

Fund Less Admin & Cy Pres

$ 8,117,875

Fee Award

$ 1,574,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres

19.4%

Fee Award as Percentage of Total Fund

19.2%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 340,428
803.75
$ 424
4.64

Class Information
Class Members

65,479

Claimants

65,479

Claim Rate

100%

Estimated Recovery Per Claimant

$ 100

Actual Recovery Per Claimant

$ 100
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Hovila v. Tween Brands, Inc.
Case No. 2:09-cv-00491
(W.D. Washington)
Settlement Details
Item

Amount

Fund Information
Total Fund
(The total amount paid to the class cannot be
determined based on publicly available information.
The total potential recovery for the class was
$4,500,000.)
Administrative Costs
Cy Pres Award
Fund Less Admin & Cy Pres
Fee Award

Not Available

$ 142,597
$0
Not Available
$ 750,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres

Not Available

Fee Award as Percentage of Total Amount Available

16.7%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 459,724
618.25
$ 744
1.63

Class Information
Class Members

100,000

Claimants (As of final approval.)

2,690

Claim Rate

2.7%

Estimated Recovery Per Claimant

$ 20 Cash or $ 45
Merchandise Certificate

Actual Recovery Per Claimant

$ 20 Cash or $ 45
Merchandise Certificate
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In re Jiffy Lube International, Inc. Text Spam Litig.

Case No. 3:11-MD-02261
(S.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
(The total value of the certificates defendant issued
was $39,883,585.)

Not Publicly Available

Administrative Costs

Not Publicly Available

Cy Pres Award
Fund Less Admin & Cy Pres
Fee Award
Fee Award as Percentage of Fund Less Admin & Cy
Pres
Fee Award as Percentage of Total Value of Certificates

$0
Not Publicly Available
$ 4,750,000
Not Publicly Available
11.9%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 1,325,490
2,292.67
$ 578
3.58

Class Information
Class Members

2,342,239

Claimants

Not Publicly Available

Claim Rate

Not Publicly Available

Estimated Recovery Per Claimant
(Each class member received on certificate worth
$15 cash and $20 in goods and services.)
Actual Recovery Per Claimant

$ 15

Not Publicly Available
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Kazemi v. Payless ShoeSource, Inc. et al.
Case No. 3:09-cv-05142
(N.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
(The defendant made $10,000,000 in cash and/or
certificates available to the class. There is no
publicly available information regarding the amount
the class actually received.)

Not Publicly Available

Administrative Costs

Not Publicly Available

Cy Pres Award

Not Publicly Available

Fund Less Admin & Cy Pres

Not Publicly Available

Fee Award

$ 1,250,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres

Not Publicly Available

Fee Award as Percentage of Total Amount Available

12.5%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 1,036,729
1,784.48
$ 581
1.21

Class Information
Class Members
Claimants
Claim Rate

8,500,00
22,500
1.2%

Estimated Recovery Per Claimant

$ 25 Merchandise
Certificate

Actual Recovery Per Claimant

$ 25 Merchandise
Certificate
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Kramer v. Autobytel, Inc., et al.
Case No. 4:10-cv-02722
(N.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
Administrative Costs
Cy Pres Award
Fund Less Admin
(Cy pres award not publicly available.)
Fee Award
Fee Award as Percentage of Fund Less Admin
(Cy pres award not publicly available.)
Fee Award as Percentage of Total Fund

$ 12,200,000
$ 1,246,933
Not Publicly Available
$ 10,953,067
$ 3,050,000
27.8%
25%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 1,129,629
2,741.7
$ 412
2.7

Class Information
Class Members

47,000,000

Claimants

Not Publicly Available

Claim Rate

Not Publicly Available

Estimated Recovery Per Claimant
Actual Recovery Per Claimant

$ 100
Not Publicly Available
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Kwan v. Clearwire Corp.
Case No. 2:09-cv-01392
(W.D. Washington)
Settlement Details
Item

Amount

Fund Information
Total Fund
(In addition to a cash payment of $6,300,000,
defendant provided $23,000,000 in class member
debt relief.)
Administrative Costs
Cy Pres Award

$ 6,300,000

$ 421,777
$0

Fund Less Admin & Cy Pres

$ 5,878,223

Fee Award

$ 2,900,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres
Fee Award as Percentage of Total Fund

49.3%
46%

Lodestar Information
Lodestar Total

$ 988,413

Lodestar Hours

1,759.81

Lodestar Hourly Rate
Lodestar Multiplier

$ 562
2.93

Class Information
Class Members

1,800,000

Claimants

11,686

Claim Rate

0.65%

Estimated Recovery Per Claimant
Actual Recovery Per Claimant
(This amount was capped at $653 per claimant in
cash and/or debt relief.)

Not Publicly Available
$ 53 per call in cash
and/or debt relief
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Lemieux v. Global Credit & Collection Corp.
Case No. 3:08-cv-01012
(S.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
(This includes total amount paid to claimants, cy
pres award, and attorneys’ fees. The amount the
defendant made available was $505,000.)
Administrative Costs

$ 343,884

Not Publicly Available

Cy Pres Award

$ 111,360

Fund Less Cy Pres
(Admin costs not publicly available.)

$ 232,524

Fee Award

$ 193,884

Fee Award as Percentage of Fund Less Admin & Cy
Pres
(Admin costs not publicly available.)

83.4%

Fee Award as Percentage of Total Amount Available

38.4%

Lodestar Information
Lodestar Total

$ 132,797

Lodestar Hours

315.5

Lodestar Hourly Rate

$ 421

Lodestar Multiplier

4.46

Class Information
Class Members
Claimants
Claim Rate

27,844
552
1.98%

Estimated Recovery Per Claimant

$ 70

Actual Recovery Per Claimant

$ 70
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Lo v. Oxnard European Motors, LLC et al.
Case No. 3:11-cv-01009
(S.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
Administrative Costs
Cy Pres Award

$ 49,100
$ 4,500
$0

Fund Less Admin & Cy Pres

$ 44,600

Fee Award

$ 12,275

Fee Award as Percentage of Fund Less Admin & Cy
Pres
Fee Award as Percentage of Total Fund

27.5%
25%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 72,228
142
$ 509
0.17

Class Information
Class Members
Claimants
Claim Rate
Estimated Recovery Per Claimant
Actual Recovery Per Claimant

203
22
10.8%
Not Publicly Available
$ 1,331.23

Exhibit F 018

Case:
Case1:14-cv-00190
3:12-cv-01997-BAS-WVG
Document #: 109-1
Document
Filed:110-8
12/08/14
Filed
Page
08/15/16
67 of 88Page
PageID
20 of
#:2512
27

Malta v. Freddie Mac & Wells Fargo Home Mortgage
Case No. 3:10-cv-01290
(S.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
(This includes the amount paid to claimants, admin
costs, and the fee award. The total fund that
defendant made available was $17,100,000.00.)
Administrative Costs
Cy Pres Award
Fund Less Admin & Cy Pres
Fee Award

$ 17,078,324

$ 2,997,291
$0
$ 14,081,033
$ 3,847,500

Fee Award as Percentage of Fund Less Admin & Cy
Pres

27.3%

Fee Award as Percentage of Total Amount Available

22.5%

Lodestar Information
Lodestar Total

$ 746,061

Lodestar Hours

1,352.28

Lodestar Hourly Rate
Lodestar Multiplier

$ 552
5.16

Class Information
Class Members
Claimants
Claim Rate
Estimated Recovery Per Claimant
Actual Recovery Per Claimant

4,337,960
120,650
2.78%
Not Publicly Available
$ 85
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Meilleur v. AT&T Corp.
Case No. 2:11-cv-01025
(W.D. Washington)
Settlement Details
Item

Amount

Fund Information
Total Fund
(This includes the amount paid to claimants,
administrative costs, and the attorneys’ fee award.)
Administrative Costs
Cy Pres Award

$ 973,905

$ 75,000
$0

Fund Less Admin & Cy Pres

$ 898,905

Fee Award

$ 750,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres
Fee Award as Percentage of Total Fund

83.4%
77%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 388,711
685
$ 495
2.2

Class Information
Class Members

15,386

Claimants

1,088

Claim Rate

7.07%

Estimated Recovery Per Claimant

$ 270/$ 135

Actual Recovery Per Claimant

$ 270/$ 135
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Palmer v. Sprint Solutions, Inc.
Case No. 2:09-cv-01211
(W.D. Washington)
Settlement Details
Item

Amount

Fund Information
Total Fund

$ 5,500,000

Administrative Costs

$ 1,012,825

Cy Pres Award

$0

Fund Less Admin & Cy Pres

$ 4,487,175

Fee Award

$ 1,540,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres
Fee Award as Percentage of Total Fund

34.3%
28%

Lodestar Information
Lodestar Total

$ 621,000

Lodestar Hours

1,185

Lodestar Hourly Rate

$ 524

Lodestar Multiplier

2.48

Class Information
Class Members

Not Publicly Available

Claimants
(There were 37,676 claimants as of the date of the
motion for final approval.)

Not Publicly Available

Claim Rate

Not Publicly Available

Estimated Recovery Per Claimant

Not Publicly Available

Actual Recovery Per Claimant

Not Publicly Available
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Pimental v. Google, Inc.

Case No. 4:11-cv-02585
(N.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund

$ 6,000,000

Administrative Costs

Not Publicly Available

Cy Pres Award
(Final cy pres award not publicly available.)

$ 950,000-$ 1,450,000

Fund Less Admin & Cy Pres

Not Publicly Available

Fee Award
Fee Award as Percentage of Fund Less Admin & Cy
Pres
Fee Award as Percentage of Total Fund

$ 1,500,000
Not Publicly Available
25%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 820,612
1,805.1
$ 454.61
1.83

Class Information
Class Members

185,688

Claimants
(As of final approval.)

5,598

Claim Rate
(As of final approval.)

3%

Estimated Recovery Per Claimant
Actual Recovery Per Claimant

$ 500
Not Publicly Available
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Robles v. Lucky Brand Dungarees, et al.
Case No. 3:10-cv-04846
(N.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
(Defendant made $9,900,000.00 available to the
class. This figure is based on total number of claims
made as of final approval plus attorneys’ fees. The
final total fund was likely larger given there were 90
days remaining in the claims period.)
Administrative Costs
Cy Pres Award
Fund Less Admin & Cy Pres
Fee Award

$ 3,615,600

Not Publicly Available
$0
Not Publicly Available
$ 2,400,000

Fee Award as Percentage of Fund

66.4%

Fee Award as Percentage of Total Amount Available

24.2%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 878,343
1,803.3
$ 487
2.73

Class Information
Class Members

216,711

Claimants
(As of final approval.)

12,156

Claim Rate
(As of final approval.)

5.6%

Estimated Recovery Per Claimant

$ 100

Actual Recovery Per Claimant

$ 100
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Sarabi v. Weltman, Weinberg & Reis Co.
Case No. 3:10-cv-01777
(S.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
(This was not a common fund. This amount includes
the amount paid to claimants, administrative costs,
and the attorneys’ fee award.)
Administrative Costs
Cy Pres Award

$ 1,350,000

$ 600,000
$0

Fund Less Admin & Cy Pres

$ 750,000

Fee Award

$ 225,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres
Fee Award as Percentage of Total Fund

30%
16.6%

Lodestar Information
Lodestar Total

$ 166,312

Lodestar Hours

324.9

Lodestar Hourly Rate

$ 512

Lodestar Multiplier

1.35

Class Information
Class Members
Claimants
Claim Rate
Estimated Recovery Per Claimant
Actual Recovery Per Claimant

577,278
10,475
1.8%
Not Publicly Available
$ 48
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Satterfield v. Simon & Schuster
Case No. 4:06-cv-02893
(N.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund
(The defendant made $10,000,000 available to the
class. There is no publicly available information
regarding the amount the class actually received.)

Not Publicly Available

Administrative Costs

Not Publicly Available

Cy Pres Award
Fund Less Admin & Cy Pres
Fee Award

$ 250,000
Not Publicly Available
$ 2,500,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres

Not Publicly Available

Fee Award as Percentage of Total Amount Available

25%

Lodestar Information
Lodestar Total
Lodestar Hours
Lodestar Hourly Rate
Lodestar Multiplier

$ 1,323,888.00
2,639.9
$ 501.49
1.89

Class Information
Class Members

58,079

Claimants

Not Publicly Available

Claim Rate

Not Publicly Available

Estimated Recovery Per Claimant

$ 175

Actual Recovery Per Claimant

$ 175
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Steinfeld, et al. v. Discover Financial Services, et al.
Case No. 3:12-cv-01118
(N.D. California)
Settlement Details
Item

Amount

Fund Information
Total Fund

$ 8,700,000

Administrative Costs

$ 1,397,100

Cy Pres Award

$0

Fund Less Admin & Cy Pres

$ 7,302,900

Fee Award

$ 2,175,000

Fee Award as Percentage of Fund Less Admin & Cy
Pres
Fee Award as Percentage of Total Fund

29.8%
25%

Lodestar Information
Lodestar Total

$ 712,364

Lodestar Hours

1,348.4

Lodestar Hourly Rate

$ 528.3

Lodestar Multiplier

3.05

Class Information
Class Members
Claimants
Claim Rate
Estimated Recovery Per Claimant
Actual Recovery Per Claimant

9,321,114
109,154
1.2%
$ 20-$ 40
$ 47

Exhibit F 026

Case 3:12-cv-01997-BAS-WVG Document 110-9 Filed 08/15/16 Page 1 of 20

EXHIBIT G

Case 2:15-cv-02004-JAK-AGR
Case 3:12-cv-01997-BAS-WVG
Document
Document
85 Filed
110-9
06/09/16
Filed Page
08/15/16
1 of 19
Page
Page
2 ofID
20#:2631
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES – GENERAL
Case No.

LA CV15-02004 JAK (AGRx)

Title

Cedric Chan v. Sutter Health Sacramento Sierra Region

Present: The Honorable

June 9, 2016

JOHN A. KRONSTADT, UNITED STATES DISTRICT JUDGE

Andrea Keifer

Not Reported

Deputy Clerk

Court Reporter / Recorder

Attorneys Present for Plaintiffs:

Attorneys Present for Defendants:

Not Present

Not Present

Proceedings:

I.

Date

(IN CHAMBERS) ORDER RE PLAINTIFF’S MOTION FOR PRELIMINARY
APPROVAL OF CLASS ACTION SETTLEMENT AND CERTIFICATION OF
SETTLEMENT CLASS (DKT. 66)

Introduction

In this putative class action, Cedric Chan (“Plaintiff”) brought two claims against Bayside Insurance
Associates, Inc. (“Defendant”) for negligent, knowing and/or willful violations of the Telephone Consumer
Protection Act (“TCPA”), 47 U.S.C. § 227, et seq. Dkt. 11. The TCPA prohibits the use of “any automatic
telephone dialing system or an artificial or prerecorded voice” to call or send text messages to cell phones
for non-emergency purposes without prior express consent from the recipient of the calls or messages.
47 U.S.C. § 227(b)(1)(A). The operative First Amended Complaint (“FAC”) alleges that Defendant used
an “automatic telephone dialing system” to send unsolicited marketing text messages to Plaintiff and
others during February and March 2015, seeking to solicit business for Covered California medical plans.
Dkt. 11, ¶¶ 8-11.
After approximately one year of litigation, which included certain discovery, the parties reached a
settlement agreement (“Settlement Agreement”). Dkt. 63. On March 31, 2016, Plaintiff moved for an
order: (i) provisionally certifying a Fed. R. Civ. P. 32(b)(2)1 injunctive settlement class; (ii) appointing
Plaintiff as Class Representative; (iii) appointing Plaintiff’s counsel as Class Counsel; (iv) granting
preliminary approval of the class-wide terms of the Settlement Agreement; and (v) setting a hearing for
final approval of the class settlement (“Motion”). Dkt. 66. The Motion was not opposed.
A hearing on the Motion was held on May 9, 2016, and the matter was taken under submission. Dkt. 67.
On May 23, 2016, Plaintiff submitted supplemental briefing which addressed certain issues raised at the
1

“Rule 23(b)(2) allows class treatment when ‘the party opposing the class has acted or refused to act on grounds
that apply generally to the class, so that final injunctive relief or corresponding declaratory relief is appropriate
respecting the class as a whole.’” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 360 (2011) (quoting Fed. R. Civ. P.
23(b)(2)).
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hearing. Dkt. 71-72; 80. For the reasons stated in this Order, the Motion is GRANTED.
II.

Background
A.

Settlement Negotiations

The parties participated in two mediation sessions before the Honorable Leo S. Papa (Ret.), one on
October 12, 2015 and the second on February 3, 2016. Kazerounian Decl., Dkt. 66-2, ¶ 5; Dkt. 66-1 at 10.
The parties also conducted formal and informal discovery, including two sets of written discovery
requests, a Fed. R. Civ. P. 30(b)(6) deposition of Defendant, and a confirmatory deposition of Defendant
on November 19, 2015, concerning its financial status. Kazerounian Decl., Dkt. 66-2, ¶ 6; Dkt. 66-1 at 10.
Much of the discovery took place after Plaintiff brought a motion to compel discovery responses, which
was granted by Magistrate Judge Rosenberg. Dkt. 30, 41. According to Plaintiff’s counsel, this action was
“vigorously litigated” by both parties prior to settlement. Kazerounian Decl., Dkt. 66-2, ¶ 6.
B.

Terms of the Proposed Settlement Agreement
1.

The Settlement Class

The Settlement Agreement defines the operative settlement Class as:
All persons within the United States who were sent one or more text messages by
Defendant for marketing purposes on a cellular telephone number between February 1,
2015 and March 31, 2015. Excluded from the Class are persons who Defendant called for
emergency purposes or persons who gave Defendant prior express written consent.
Dkt. 71-2 at 2. The estimated size of the Class is 6,780 members. Dkt. 66-1 at 10.
2.

Injunctive Relief

Plaintiff seeks to certify the proposed Class pursuant to Fed. R. Civ. P. 23(b)(2). Thus, the Settlement
Agreement provides only injunctive relief to the Class. Dkt. 66-1 at 11. In this regard, the Settlement
Agreement provides the following restrictions on Defendant:
(a) [Defendant] shall not make, or cooperate with others to make, SMS texts to cellular
phones unless each text-message recipient has given explicit written prior express
consent to receive such text messages (in a manner explained below);
(b) [Defendant] shall require any contract it enters into for the purpose of obtaining
consumer cell phone numbers to transmit text messages, to provide that Bayside and
each entity with whom it contracts to obtain consumer cell phone numbers shall keep
documented proof of all prior express consent received from the owners of said cell phone
numbers for a period of four (4) years after said consent is obtained;
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Exhibit G 002

Case 2:15-cv-02004-JAK-AGR
Case 3:12-cv-01997-BAS-WVG
Document
Document
85 Filed
110-9
06/09/16
Filed Page
08/15/16
3 of 19
Page
Page
4 ofID
20#:2633
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES – GENERAL
Case No.

LA CV15-02004 JAK (AGRx)

Title

Cedric Chan v. Sutter Health Sacramento Sierra Region

Date

June 9, 2016

(c) [Defendant] shall require any contract it enters into for the purpose of obtaining
consumer cell phone numbers to transmit text messages, to state that the requisite “prior
express consent” must be obtained by written means, including electronic methods, and
require that if a cellular phone number is obtained on a website, that any authorization
must include an affirmative action on the part of the consumer, such as checking a box or
clicking on an “I Accept,” “Submit,” “Proceed,” or similar button with disclosures informing
that the affirmative action will result in receiving text messages, which are presented on
the same page as the required affirmative action indicating consent, with the text of such
disclosers [sic] placed within a reasonable distance (for example 200 pixels on a 100 PPI
screen) from the telephone number field or submit button, and in text of sufficient size and
contrast to be clearly legible[.]
Dkt. 66-3 at 3. The injunction is to be in place for four years. Id.
The relief provided by the Settlement Agreement excludes any admitted wrongdoing by Defendant. Thus,
it provides that “[t]he Parties hereby acknowledge that the Parties have denied the claims made against
the other, and this Settlement Agreement is entered into with the understanding that it is the result of a
compromise of disputed claims and shall never at any time for any purpose be considered an admission
of the truth of any of the allegations, claims or contentions made by any party against any of the other
parties.” Id. at 5.
3.

Attorney’s Fees, Litigation Costs and Incentive Award for Class Representative

Under the terms of the Settlement Agreement, Defendant agrees to “pay the total sum of $125,000 to
Class Counsel in full settlement” of the present action. Id. at 3. This includes $122,000 for attorney’s fees
and litigation costs, and a $3000 incentive award for Plaintiff. Id. The Settlement Agreement provides that
these awards will be paid to Class Counsel as follows:






Payment of $3000 to Plaintiff within ten days of final approval and/or Judgment by the Court;
Payment of $47,000 in attorney’s fees within ten days of final approval and/or Judgment by the
Court;
Payment not to exceed $15,000 in litigations costs no later than 30 days after payment of the
$47,000 discussed above;
Payment of $2000 per month for six months, beginning no later than 60 days after the payment of
the $15,000 in litigation costs discussed above;
Payment of $3000 per month for sixteen months, beginning no later than 30 days after the last
monthly payment of $2000 discussed above.

Id. at 4.
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Release of Claims

In exchange for the relief described above, Plaintiff and all Class Members agree to release Defendant
from all claims related to this action as well as other potential claims. However, the Settlement Agreement
provides that “[e]xpressly excluded from the Released Claims is any entitlement of Plaintiff and the
Settlement Class Members to any statutory damages claims or any monetary relief of any kind.” Id. at 5
(emphasis in original). The releases also apply to Defendant’s past, present and future directors, officers,
partners, owners, principals, employees, affiliates, agents, predecessors, successors, insurers,
shareholders and attorneys. Id. at 4. And, the releases are to include a waiver of the rights of each
claimant under the terms of Cal. Civ. Code § 1542. Id.2
5.

Notice

The Settlement Agreement states that “[a]s the class settlement provides for injunctive relief only and
requires no release of rights by any class member to any statutory damages, the Parties agree that no
notice will be sent to any class member.” Dkt. 66-3 at 3.
III.

Analysis
A.

Conditional Class Certification
1.

Legal Standard
a)

Certifying Conditional Class for Purposes of Settlement

The first step in a preliminary approval process is to determine whether a class can be certified. “[T]he
Ninth Circuit has taught that a district court should not avoid its responsibility to conduct a rigorous
analysis because certification is conditional: Conditional certification is not a means whereby the District
Court can avoid deciding whether, at that time, the requirements of the Rule have been substantially
met.” Arabian v. Sony Elecs., Inc., 2007 WL 627977, at *2 n.3 (S.D. Cal. Feb. 22, 2007) (quoting In re
Hotel Tel. Charges, 500 F.2d 86, 90 (9th Cir. 1974)). “When, as here, the parties have entered into a
settlement agreement before the district court certifies the class, reviewing courts must pay undiluted,
even heightened, attention to class certification requirements.” Staton v. Boeing Co., 327 F.3d 938, 952
(9th Cir. 2003) (internal citation omitted).
“Settlement is relevant to a class certification.” Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 619
(1997).
Confronted with a request for settlement-only class certification, a district court need not
2

Cal. Civ. Code § 1542 provides: “A general release does not extend to claims which the creditor does not know or
suspect to exist in his or her favor at the time of executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.”
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inquire whether the case, if tried, would present intractable management problems for the
proposal is that there be no trial. But other specifications of the Rule—those designed to
protect absentees by blocking unwarranted or overbroad class definitions—demand
undiluted, even heightened, attention in the settlement context. Such attention is of vital
importance, for a court asked to certify a settlement class will lack the opportunity, present
when a case is litigated, to adjust the class, informed by the proceedings as they unfold.
Id. at 620 (internal citation omitted). “In the context of a request for settlement-only class certification, the
protection of absentee class members takes on heightened importance.” Gallego v. Northland Grp. Inc.,
814 F.3d 123, 129 (2d Cir. 2016) (citing Amchem, 521 U.S. at 620).
b)

Class Certification in General

“The class action is an exception to the usual rule that litigation is conducted by and on behalf of the
individual named parties only.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 348 (2011) (internal
quotation marks omitted). Under Fed. R. Civ. P. 23, a class “may only be certified if the trial court is
satisfied, after a rigorous analysis, that the prerequisites of Rule 23(a) have been satisfied.” Gen. Tel. Co.
of Sw. v. Falcon, 457 U.S. 147, 161 (1982). That “rigorous analysis” will “frequently” include “some
overlap with the merits of the plaintiff’s underlying claim.” Dukes, 564 U.S. at 351. “Sometimes the issues
are plain enough from the pleadings to determine whether the interests of the absent parties are fairly
encompassed within the named plaintiff's claim, and sometimes it may be necessary for the court to
probe behind the pleadings before coming to rest on the certification question.” Falcon, 457 U.S. at 160.
The first step in establishing the propriety of class certification requires a showing that the proposed class
meets each of the prerequisites of Rule 23(a). Hanon v. Dataproducts Corp., 976 F.2d 497, 508 (9th Cir.
1992). These are: (1) numerosity; (2) commonality; (3) typicality; and (4) adequacy of representation.
Fed. R. Civ. P. 23(a)(1)-(4). Further, “Rule 23 does not set forth a mere pleading standard. A party
seeking class certification must affirmatively demonstrate his compliance with the Rule—that is, he must
be prepared to prove that there are in fact sufficiently numerous parties, common questions of law or fact,
etc.” Dukes, 564 U.S. at 350 (emphasis in original).
If these four prerequisites are met, the analysis proceeds to a consideration whether the proposed class
satisfies the terms of Rule 23(b). Valentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 1996).
Here, Plaintiff seeks certification under Rule 23(b)(2). That Rule provides, in relevant part, that a class
proceeding “may be maintained if . . . the party opposing the class has acted or refused to act on grounds
that apply generally to the class, so that final injunctive relief or corresponding declaratory relief is
appropriate respecting the class as a whole[.]” Fed. R. Civ. P. 23(b)(2). Absent class members may not
opt out of an injunctive relief class. Staton, 327 F.3d at 947.
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Application
a)

Rule 23(a) Factors
(1)

Numerosity

Fed. R. Civ. P. 23(a)(1) requires that the class be “so numerous that joinder of all members is
impracticable.” “[I]mpracticability does not mean impossibility, but only the difficulty or inconvenience of
joining all members of the class.” Harris v. Palm Springs Alpine Estates, Inc., 329 F.2d 909, 913-14 (9th
Cir. 1964) (internal quotation marks omitted). Courts typically find this requirement to be satisfied where
the proposed class contains at least 40 members. In re China Intelligent Lighting & Elecs., Inc. Sec. Litig.,
2013 WL 5789237, at *3 (C.D. Cal. Oct. 25, 2013) (citing cases).
Plaintiff estimates that the Class has 6,780 members. Dkt. 66-1 at 10. This was determined “by reviewing
the leads list purchased by [Defendant] from third party NextWave Marketing Strategies, Inc.” Id.3 The
leads list contained identifying information for approximately 10,000 individuals; telephone numbers were
provided as to most of these individuals. Plaintiff’s technology expert, Jeffrey A. Hansen, then “scrubbed”
the list to identify cellular telephone numbers. This process revealed 6,780 unique ones. Id. at 10-11; Dkt.
66-6. The deposition testimony of Matthew Kim, who was Defendant’s Fed. R. Civ. P. 30(b)(6) witness,
confirmed the validity of these approximations. Kazerounian Decl., Dkt. 66-2, ¶¶ 9-12; Kim Depo., Dkt.
66-5 at 5. Therefore, the Class meets the numerosity requirement.
(2)

Commonality

Fed. R. Civ. P. 23(a)(2) provides that a class may be certified only if “there are questions of law or fact
common to the class.” Commonality requires a showing that “the class members have suffered the same
injury” and “does not mean merely that they have all suffered a violation of the same provision of law.”
Dukes, 564 U.S. at 350 (internal quotation marks omitted). The class claims must “depend upon a
common contention” that is “of such a nature that it is capable of classwide resolution–which means that
determination of its truth or falsity will resolve an issue that is central to the validity of each one of the
claims in one stroke.” Id. “Rule 23(a)(2) has been construed permissively. All questions of fact and law
need not be common to satisfy the rule.” Hanlon v. Chrysler Corp., 150 F.3d 1011, 1019 (9th Cir. 1998).
In measuring commonality, “even a single common question will do.” Dukes, 564 U.S. at 359 (internal
quotations marks and alterations omitted).
The essence of the FAC is that Defendant sent marketing text messages to the Class members through
the use of an automatic telephone dialing system (“ATDS”) without prior express consent. Thus, Plaintiff
contends that the asserted claims present the following common questions: (i) whether Defendant sent
text messages to cellular telephone numbers for marketing purposes; (ii) whether Defendant used an
ATDS; and (iii) whether Defendant did so without the party’s “prior express written consent.” Dkt. 66-1 at
21. Plaintiff also notes that Defendant already admitted to the use of an ATDS. Requests for Admission,
3

NextWave Marketing Strategies, Inc. was voluntarily dismissed from the action. Dkt. 58.
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Dkt. 66-4 at 9, 15. This is sufficient to satisfy the commonality requirement. See Grant v. Capital Mgmt.
Servs., L.P., 2013 WL 6499698, at *3 (S.D. Cal. Dec. 11, 2013) (“In this case, the questions of law or fact
common to all the class members include: (1) whether the class member received a telephone call to the
class member's cellular telephone from Defendant; (2) whether Defendant used an automated telephone
dialing system in violation of the TCPA; (3) whether Defendant utilized a prerecorded or artificial device;
and (4) whether Defendant had express consent to call the class member's cellular telephone. The
commonality requirement has been satisfied.”); Lo v. Oxnard European Motors, LLC, 2011 WL 6300050,
at *2 (S.D. Cal. Dec. 15, 2011) (“Here, the members of the proposed class allegedly each received two
text messages: one initial text message that advertised Defendant’s products or services, and a second
confirmatory text message following the class member’s opt-out text message. Thus, in addition to
sharing ‘a common core of salient facts,’ the class members share one common legal issue: whether the
confirmatory text messages sent by Defendant to the class members violated the TCPA.”).
There is a sufficient showing as to commonality.
(3)

Typicality

Fed. R. Civ. P. 23(a)(3) requires that “the claims or defenses of the representative parties” be “typical of
the claims or defenses of the class.” This requirement is met if the “representative claims are ‘typical,’”
i.e., “if they are reasonably co-extensive with those of absent class members[.]” Hanlon, 150 F.3d at
1020. Representative claims “need not be substantially identical.” Id. Plaintiff asserts that his claims are
typical of the claims of the whole class because “they arise from the same factual basis (i.e. text
messages sent to Plaintiff using an ATDS, without prior express written consent) and are based on the
same legal theory as applies to the Class as a whole (i.e. that the text messages violated the TCPA).”
Dkt. 66-1 at 22. Plaintiff and the Class have been subjected to the same alleged violations of the TCPA.
The typicality requirement is satisfied.
(4)

Adequacy of Class Representative and Counsel

Fed. R. Civ. P. 23(a)(4) requires that “the representative parties will fairly and adequately protect the
interests of the class.” “Resolution of two questions determines legal adequacy: (1) do the named
plaintiffs and their counsel have any conflicts of interest with other class members and (2) will the named
plaintiffs and their counsel prosecute the action vigorously on behalf of the class?” Hanlon, 150 F.3d at
1020. “Adequate representation depends on, among other factors, an absence of antagonism between
representatives and absentees, and a sharing of interest between representatives and absentees.” Ellis
v. Costco Wholesale Corp., 657 F.3d 970, 985 (9th Cir. 2011).
Plaintiff is the sole proposed Class Representative. Proposed Class Counsel includes: (i) Abbas
Kazerounian from Kazerouni Law Group, APC; (ii) Joshua B. Swigart from Hyde & Swigart; and (iii) G.
Thomas Martin, III from Martin & Bontrager, APC (collectively, “Proposed Class Counsel” or “Class
Counsel”). Plaintiff asserts that neither he nor Proposed Class Counsel have any known conflict of
interest with other Class Members. Dkt. 66-1 at 22-23. Thus, he asserts that his claims are identical to
Page 7 of 19
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those of other Class Members who allegedly received text messages without consent. Id.
Plaintiff asserts that he and Proposed Class Counsel “have been vigorously prosecuting this action since
March of 2015.” Id. at 23. As reflected on the docket, since filing the original complaint in this action,
Plaintiff and Proposed Class Counsel have also filed: (i) a First Amended Complaint; (ii) a motion to
compel discovery responses from Defendant; and (iii) a motion to certify the proposed class. Plaintiff and
Proposed Class Counsel also conducted “substantial formal and informal discovery, including written
discovery requests, a Fed. R. Civ. P. 30(b)(6) deposition of Defendant, as well as a confirmatory
deposition of Defendant on November 19, 2015 concerning Defendant’s financial status.” Id. at 10.
Finally, Plaintiff and Proposed Class Counsel participated in two mediation sessions before Retired
Judge Papas, which resulted in the present Settlement Agreement and mooted Plaintiff’s motion to certify
the class. Id.
Plaintiff also asserts that he and Proposed Class Counsel “share the common goal of protecting and
improving consumer and privacy rights throughout the nation.” Id. at 23; Chan Decl., Dkt. 66-10, ¶¶ 7, 8.
Proposed Class Counsel provide their respective declarations in which they each note that they have
extensive experience in the area of consumer rights and protection litigation under the TCPA and other
consumer protection statutes. Kazerounian Decl., Dkt. 66-2, ¶¶ 21-22; Swigart Decl., Dkt. 66-8, ¶¶ 14-15;
Martin Decl., Dkt. 66-9, ¶¶ 14-19. Proposed Class Counsel note that the Kazerouni Law Group, APC “has
litigated over 1000 cases in the past eight years” and Hyde & Swigart “has litigated over 1,200 cases in
the past 13 years” related to consumer rights. Kazerounian Decl., Dkt. 66-2, ¶ 22; Swigart Decl., Dkt.
66-8, ¶ 15.
These facts are sufficient to show that Plaintiff and Proposed Class Counsel are adequate
representatives for the Class. Although the Settlement Agreement provides for attorney’s fees and an
incentive award with no corresponding monetary damages for the other Class Members, whether this
presents an issue is more appropriately addressed in an analysis of the fairness of the Settlement
Agreement. For purposes of conditional class certification, the inquiry focuses on the parties’
pre-settlement activity. Staton, 327 F.3d at 957-58 (“Although we later question whether the settlement
agreement, as opposed to class counsel's pre-settlement activity, was the result of disinterested
representation, that question is better dealt with as part of the substantive review of the settlement than
under the Rule 23(a) inquiry. Otherwise, the preliminary class certification issue can subsume the
substantive review of the class action settlement.”).
b)

Rule 23(b)(2)

Under Rule 23(b)(2), Plaintiff must demonstrate that “the party opposing the class has acted or refused to
act on grounds that apply generally to the class, so that final injunctive relief or corresponding declaratory
relief is appropriate respecting the class as a whole.” Fed. R. Civ. P. 23(b)(2). “Class certification under
Rule 23(b)(2) is appropriate only where the primary relief sought is declaratory or injunctive.” Ellis, 657
F.3d at 986.
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“The key to the (b)(2) class is the indivisible nature of the injunctive or declaratory remedy warranted—the
notion that the conduct is such that it can be enjoined or declared unlawful only as to all of the class
members or as to none of them. In other words, Rule 23(b)(2) applies only when a single injunction or
declaratory judgment would provide relief to each member of the class. It does not authorize class
certification when each individual class member would be entitled to a different injunction or declaratory
judgment against the defendant.” Dukes, 564 U.S. at 360 (internal citation and quotation marks omitted)
(emphasis in original). “These requirements are unquestionably satisfied when members of a putative
class seek uniform injunctive or declaratory relief from policies or practices that are generally applicable
to the class as a whole.” Parsons v. Ryan, 754 F.3d 657, 688 (9th Cir. 2014).
All members of the Class have been exposed to the same alleged statutory violation by Defendant. Thus,
by sending unsolicited marketing text messages through the use of an ATDS, Defendant has acted in a
manner that affects the entire class. Similarly, the proposed injunction provides the same relief to each
class member, as it requires Defendant to change its policy and practice in order to ensure with greater
certainty that only individuals who have provided prior written consent receive Defendant’s text
messages. See id. at 689 (“[E]very inmate in the proposed class is allegedly suffering the same (or at
least a similar) injury and that injury can be alleviated for every class member by uniform changes in
statewide ADC policy and practice.”). Therefore, certification under Rule 23(b)(2) is appropriate.
3.

Disposition

For the foregoing reasons, the Motion to certify the Class on a provisional basis is GRANTED. Pursuant
to Fed. R. Civ. P. 23(g)(1), “a court that certifies a class must appoint class counsel.” In doing so, the
court must consider “(i) the work counsel has done in identifying or investigating potential claims in the
action; (ii) counsel's experience in handling class actions, other complex litigation, and the types of claims
asserted in the action; (iii) counsel's knowledge of the applicable law; and (iv) the resources that counsel
will commit to representing the class[.]” Id. In light of these considerations, and the facts identified with
respect to adequacy, supra, the request to appoint Abbas Kazerounian, Joshua B. Swigart and G.
Thomas Martin, III as Class Counsel is GRANTED. Similarly, the request to appoint Cedric Chan as
Class Representative is GRANTED.
B.

Preliminary Settlement Approval
1.

Legal Standard

Fed. R. Civ. P. 23(e) requires a two-step process in considering whether to approve the settlement of a
class action. First, in the preliminary approval process, a court must make a preliminary determination
whether the proposed settlement “is fundamentally fair, adequate, and reasonable.” See Acosta v. Trans
Union, LLC, 243 F.R.D. 377, 386 (C.D. Cal. 2007). In the second step, which occurs after preliminary
approval, notification to class members, and the compilation of information as to any objections by class
members, a court determines whether final approval of the settlement should be granted by applying
several criteria.
Page 9 of 19
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At the preliminary stage, “the settlement need only be potentially fair.” Id. In evaluating fairness, a court
must consider “the fairness of a settlement as a whole, rather than assessing its individual components.”
Lane v. Facebook, Inc., 696 F.3d 811, 818-19 (9th Cir. 2012). A court is to consider and evaluate several
factors as part of its assessment of a proposed settlement. The following eight, non-exclusive factors are
among those that may be considered during both the preliminary and final approval processes:
1)
2)
3)
4)
5)
6)
7)
8)

the strength of the plaintiff’s case;
the risk, expense, complexity, and likely duration of further litigation;
the risk of maintaining class action status throughout the trial;
the amount offered in settlement;
the extent of discovery completed and the stage of the proceedings;
the experience and view of counsel;
the presence of a governmental participant; and
the reaction of the class members to the proposed settlement.

See Linney v. Cellular Alaska P’ship, 151 F.3d 1234, 1242 (9th Cir. 1998).
Each factor does not necessarily apply to every class action settlement, and other factors may be
considered. For example, courts often consider whether the settlement is the product of arms-length
negotiations. See Rodriguez v. W. Publ’g Corp., 563 F.3d 948, 965 (9th Cir. 2009) (“We put a good deal
of stock in the product of an arms-length, non-collusive, negotiated resolution.”). As noted, in determining
whether preliminary approval is warranted, a court is to decide whether the proposed settlement has the
potential to be deemed fair, reasonable and adequate in the final approval process. Where, as here, the
proposed settlement is reached before formal class certification, a “more exacting review” is required, “to
ensure that class representatives and their counsel do not secure a disproportionate benefit at the
expense of the unnamed plaintiffs who class counsel had a duty to represent.” Lane, 696 F.3d at 819
(internal quotation marks omitted).
2.

Application
a)

Strength of Plaintiff’s Case

Plaintiff does not directly address the strength of his claims, except to note that he and Class Counsel
“are confident of a favorable determination on the merits.” Dkt. 66-1 at 8. The FAC presents facially viable
statutory claims for Defendant’s alleged noncompliance with the TCPA. See Dkt. 11, ¶¶ 6-33.
The TCPA provides that it is unlawful “to make any call (other than a call made for emergency purposes
or made with the prior express consent of the called party) using any automatic telephone dialing system
or an artificial or prerecorded voice . . . to any telephone number assigned to a . . . cellular telephone
service . . . .” 47 U.S.C. § 227(b)(1)(A)(iii). This also applies to text messages. Satterfield v. Simon &
Schuster, Inc., 569 F.3d 946, 952 (9th Cir. 2009). To establish a violation of the TCPA, Plaintiff must show
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that Defendant: (i) sent a text message using an ATDS; (ii) to a telephone number assigned to a cellular
telephone service; and (iii) without prior express consent of the called party. See generally id.; Maier v.
J.C. Penney Corp., 2013 WL 3006415 (S.D. Cal. June 13, 2013). Defendant has admitted to the use of an
ATDS. However, Plaintiff also notes that Defendant vigorously contests liability, and would likely assert
arguments with respect to consent if the litigation were to proceed. “Courts cannot know the strength of
ex ante legal claims and so are not privy to the relative strengths of the parties at the bargaining table.”
Staton, 327 F.3d at 959. The overall strength of Plaintiff’s claims suggests the parties had relatively
balanced bargaining power. On balance, these facts support approval of the Settlement Agreement.
b)

Risk, Expense and Complexity of Litigation and Risk of Maintaining Class
Action Status

Plaintiff asserts that Defendant “has vigorously contested the claims asserted by Plaintiff” and “both sides
strongly believe in the merits of their respective cases.” Dkt. 66-1 at 16. Thus, Class Counsel “understand
there are uncertainties associated with complex class action litigation,” as well as the risk that a contested
certification motion would not be granted. Id. As acknowledged by Class Counsel, some courts have
declined to certify TCPA classes finding that individualized inquiries predominate. Thus, the parties would
be required to determine whether each potential class member consented to receive the communication.
See, e.g., Connelly v. Hilton Grand Vacations Co., 294 F.R.D. 574, 578 (S.D. Cal. 2013) (predominance
requirement not satisfied where individual questions of consent at issue); In re Capital One Tel.
Consumer Prot. Act Litig., 80 F. Supp. 3d 781, 791 (N.D. Ill. 2015) (same); Arthur v. Sallie Mae, Inc., 2012
WL 4075238, at *1 (W.D. Wash. Sept. 17, 2012) (“Courts have split on class certification in TCPA cases,
increasing the risk of maintaining the class action through trial.”). There is no certified class for any
purpose other than the proposed Settlement Agreement. If the litigation proceeds, Defendant will oppose
certification. Therefore, continued litigation presents a material risk to Plaintiff. Moreover, the term “prior
express consent” under the TCPA is a “term of art,” and its unsettled meaning presents risks to both
sides, and is likely to cause protracted litigation. Wilkins v. HSBC Bank Nev., N.A., 2015 WL 890566, at
*6 (N.D. Ill. Feb. 27, 2015).
Plaintiff also acknowledges the risk that, if this matter proceeds, while it is pending the Supreme Court
may hold that statutory damage class actions lack Article III standing. Dkt. 66-1 at 17. The Court recently
addressed a related issue in Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016). The issue presented in
Spokeo was whether a plaintiff has standing to maintain a class action under the Fair Credit Reporting
Act of 1970, 15 U.S.C. § 1681 et seq. The District Court dismissed the complaint with prejudice,
reasoning that the plaintiff had not “properly pled” an injury in fact. Id. at 1546. The Ninth Circuit reversed.
It concluded that “the violation of a statutory right is usually a sufficient injury in fact to confer standing.” Id.
It then explained that the plaintiff there had alleged that his statutory rights had been violated and that his
personal interests in the handling of his credit information were individual, not collective ones. Id.
The Supreme Court vacated the decision of the Ninth Circuit, and remanded the action. The Court stated
that to establish standing under Article III, a plaintiff must show an injury that is both “concrete and
particularized.” Id. at 1548. The Court found that the Ninth Circuit had addressed only the latter issue. Id.
Page 11 of 19

Exhibit G 011

Case 2:15-cv-02004-JAK-AGR
Case 3:12-cv-01997-BAS-WVG
Document
Document
85 Filed
110-9
06/09/16
Filed Page
08/15/16
12 ofPage
19 Page
13 ofID
20#:2642
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES – GENERAL
Case No.

LA CV15-02004 JAK (AGRx)

Title

Cedric Chan v. Sutter Health Sacramento Sierra Region

Date

June 9, 2016

The Court added that the plaintiff’s alleged injury was an intangible harm and “Congress' role in
identifying and elevating intangible harms does not mean that a plaintiff automatically satisfies the
injury-in-fact requirement whenever a statute grants a person a statutory right and purports to authorize
that person to sue to vindicate that right. Article III standing requires a concrete injury even in the context
of a statutory violation.” Id. at 1549.
Finally, the Court concluded that a plaintiff cannot satisfy the requirements of Article III “by alleging a bare
procedural violation” of the statute. For example, an allegation that the defendant failed to provide a
required notice would be insufficient. Id. at 1550.
Spokeo was pending before the Supreme Court when the present settlement agreement was entered.
Therefore, it would have been reasonable in the context of settlement negotiations for Defendant to
contend that a decision in that case could provide Defendant with a plausible argument that Plaintiff
lacked standing to pursue this class action under the TCPA. These considerations provide support for a
finding that the terms of the settlement are reasonable.
Plaintiff also argues that a matter is now pending in the D.C. Circuit regarding the FCC’s recent Omnibus
Order addressing the definition of an “autodialer.” Dkt. 66-1 at 17. A decision in that matter “may
significantly limit the scope and application of the TCPA.” Id. Other courts have observed that “the law
interpreting the TCPA . . . has been under flux . . . .” Barani v. Wells Fargo Bank, N.A., 2014 WL 1389329,
at *5 (S.D. Cal. Apr. 9, 2014); accord Wilkins, 2015 WL 890566, at * 7 (discussing petitions for review of
FCC’s orders).
Finally, Plaintiff states that Plaintiff and Class Counsel “carefully balanced the risks of continuing to
engage in protracted and contentious litigation against the benefits to the Settlement Class Members and
[Defendant]’s financial status[.]” Dkt. 66-1 at 17.
In light of the risks and litigation expenses faced by both parties, and the legal uncertainty concerning the
application of the TCPA, the factors applicable in this part of the analysis favor an early settlement.
c)

Amount Offered in Settlement

The Settlement Agreement provides only for injunctive relief for the Class. Under the TCPA, a person
may bring a claim for a violation of the statute seeking injunctive relief, damages or both. The statute
provides that a person may bring:
(A) an action based on a violation of this subsection or the regulations prescribed under
this subsection to enjoin such violation,
(B) an action to recover for actual monetary loss from such a violation, or to receive $500
in damages for each such violation, whichever is greater, or
(C) both such actions.
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If the court finds that the defendant willfully or knowingly violated this subsection or the
regulations prescribed under this subsection, the court may, in its discretion, increase the
amount of the award to an amount equal to not more than 3 times the amount available
under subparagraph (B) of this paragraph.
47 U.S.C. § 227(b)(3).
The injunctive relief provided for in the Settlement Agreement is relatively meaningful when compared to
injunctive relief achieved in other TCPA class action settlements. Such a comparison was performed in
Rose:
The non-monetary relief achieved here is particularly nominal in comparison to
non-monetary relief achieved in other TCPA class action settlements. For example, in
Grannan [v. Alliant Law Grp., P.C., 2012 WL 216522 (N.D. Cal. Jan. 24, 2012)], the
defendant agreed to a one-year injunction whereby the defendant would “scrub” their
automated dialing lists of cell phone numbers, and agreed not to call those numbers using
an automated dialing system. In Arthur v. Sallie Mae, [2012 WL 90101 (W.D. Wash. Jan.
10, 2012)] the defendants agreed not to make calls to the cell phones of class members
who submitted forms revoking their consent in conjunction with their claim forms. In
Kramer v. B2Mobile, [Case No. 10-CV2722-CW (N.D. Cal.)] defendants agreed to a
four-year injunction whereby they agreed to keep documented proof of prior express
consent received from cell phone owners. As part of the injunction, defendants agreed
that, prospectively, prior express consent would require an affirmative action on the part of
the customer such as clicking a box saying “I Accept.” In addition, the claim forms in this
settlement contained an option that class members could select in order to remove their
cell phone number from defendants' calling lists.
2014 WL 4273358, at *11.
The injunctive relief proposed here is similar to what was addressed in Kramer. Defendant agrees to a
four-year injunction. It must maintain proof of all prior express consent received from cell phone owners,
and require affirmative consent by customers to receive text messages. Thus, the injunctive relief is
meaningful. It is also significant that this injunctive relief furthers the purpose of the TCPA, which is to
protect the privacy interests of residential telephone subscribers by placing restrictions on unsolicited,
automated telephone calls. S. Rep. No. 102-178 at 1 (1991), 1991 U.S.C.C.A.N. 1968, 1968.
It is also significant that the Settlement Agreement does not provide for any monetary relief for the Class.
It does, however, provide for the payment of $122,000 in attorney’s fees and costs and $3000 as an
incentive award to Plaintiff. Although courts cannot “judge with confidence the value of the terms of a
settlement agreement, especially one in which, as here, the settlement provides for injunctive relief,” “[a]t
the same time, and critically for present purposes, there are real dangers in the negotiation of class action
settlements of compromising the interests of class members for reasons other than a realistic
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assessment of usual settlement considerations such as the strength of their legal claims, the desire for
immediate rather than delayed relief, and the costs of litigation.” Staton, 327 F.3d at 959.
We have characterized these inherent dangers of class settlements as encompassing the
possibility that the agreement is the product of fraud or overreaching by, or collusion
between, the negotiating parties. By so stating, we do not mean to indicate concern only
with overt misconduct by the negotiators. The incentives for the negotiators to pursue their
own self-interest and that of certain class members are implicit in the circumstances and
can influence the result of the negotiations without any explicit expression or secret
cabals. That is why district court review of class action settlements includes not only
consideration of whether there was actual fraud, overreaching or collusion but, as well,
substantive consideration of whether the terms of the decree are fair, reasonable and
adequate to all concerned.
Id. at 960 (internal citations, quotation marks and ellipses omitted) (emphasis in original).
These risks are raised by the present Settlement Agreement. The Class consists of an estimated 6,780
members. If the case were to proceed, Defendant could face $3.39 Million in statutory damages, or up to
$10.17 Million if its conduct were deemed willful. A review of TCPA class action case law -- including
several cases litigated by Class Counsel -- shows that TCPA class action settlements regularly include
such significant monetary relief for the Class Members. See, e.g., Malta v. Fed. Home Loan Mortg. Corp.,
2013 WL 444619, at *7-8 (S.D. Cal. Feb. 5, 2013) (approving a TCPA settlement of $17.1 Million after
comparing award to awards on other TCPA settlements); Arthur, 2012 WL 4075238 ($24.15 Million);
Conner v. JPMorgan Chase Bank, Case No. 10-CV-1284 DMS (BGS) (S.D. Cal.) ($11,973,558); Barani,
Case No. 12-CV-02999-GPC (KSC) (S.D. Cal.) ($1 Million); Mills v. HSBC Bank Nev., N.A., Case No.
12-CV-04010-SI (N.D. Cal.) ($39,975,000); In re Jiffy Lube Int’l, Inc., MDL No. 2261 ($47 Million);
Sherman v. Kaiser Found. Health Plan, Inc., Case No. 13-CV-0981-JAH (JMA) (S.D. Cal.) ($5,350,000).
Plaintiff has only identified one other case in which a TCPA class action settlement that included only
injunctive relief for the class was approved. Grant, 2013 WL 6499698.
Plaintiff’s rationale for excluding monetary relief from the Settlement Agreement is based on Defendant’s
financial status. Plaintiff’s evidence of Defendant’s financial status includes Defendant’s profit and loss
statements for the years 2013, 2014 and 2015, and excerpts of the deposition testimony of Defendant’s
representative -- Marc Bablot (“Bablot”). Dkt. 71-2 at 7; Dkt. 71-1; Dkt. 71-3. Plaintiff explains that
Defendant has only been in business since 2009, and is relatively small -- comprised of three partners
and approximately 47 employees and agents. Dkt. 71-2 at 8. Bablot confirmed that Defendant’s net
income in 2013 was $150,000 and the net income in 2014 was $356,759.36. Id. This increase was
explained as based on “bonuses paid by Blue Shield,” which will not recur. Id. Bablot also confirmed that
Defendant’s net income in 2015 was $211,712, but that the final net income has been projected by its
CPA to be approximately $160,000. Id. Finally, Bablot stated that the projected net income for 2016 is
between $100,000-$158,000. Id. Bablot’s deposition testimony is supported by Defendant’s profit and
loss statements.
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Plaintiff contends that this evidence shows that Defendant would be unable to pay a substantial
class-wide judgment for money damages, or pay a material amount in the settlement of this action. Id.
Ultimately, “Class [C]ounsel has a fiduciary duty to the class as a whole . . . .” Radcliffe v. Experian Info.
Sols. Inc., 715 F.3d 1157, 1167 (9th Cir. 2013). Thus, an agreement that provides for a favorable
outcome for Plaintiff and Counsel, but not for the rest of the Class presents a concern of inadequacy.
Plaintiff has provided an evidentiary basis to support the decision not to demand monetary relief in the
Settlement Agreements. Moreover, the Settlement Agreements do not require the Class Members to
waive their claims to statutory damages. Thus, on balance, this factor is neutral.
d)

Extent of Discovery Completed and the Stage of the Proceedings and
Arms-Length Negotiation

The Settlement Agreement here appears to be the product of arm’s length negotiations conducted by
experienced counsel. As previously discussed, the parties have engaged in significant discovery. They
then participated in two mediation sessions with retired Judge Papas before reaching the Settlement
Agreement.
Collectively, this evidence supports the preliminary finding that the settlement agreement was the product
of diligent, arms-length negotiations. It also shows that the parties negotiated in light of the strength of
Plaintiff’s case, the risks and expense of continued litigation, and the risks associated with obtaining class
certification. Such negotiations may support a finding of fairness of the proposed settlement. See Rose,
2014 WL 4273358, at *5 (approval of settlement supported where “sufficient amount of discovery was
completed,” and three full-day mediation sessions were conducted); Cicero v. DirecTV, Inc., 2010 WL
2991486, at *3 (C.D. Cal. July 27, 2010); In re Immune Response Sec. Litig., 497 F. Supp. 2d 1166, 1171
(S.D. Cal. 2007). The use of an experienced mediator is accorded significant weight in determining
fairness. Satchell v. Fed. Exp. Corp., 2007 WL 1114010, at *4 (N.D. Cal. Apr. 13, 2007) (“The assistance
of an experienced mediator in the settlement process confirms that the settlement is non-collusive.”).
These factors weigh in favor of approving the Settlement Agreement.
e)

Experience and View of Counsel

“‘Great weight’ is accorded to the recommendation of counsel, who are most closely acquainted with the
facts of the underlying litigation.” Nat’l Rural Telecomms. Coop. v. DIRECTV, Inc., 221 F.R.D. 523, 528
(C.D. Cal. 2004) (citing In re Painewebber Ltd. P’ships Litig., 171 F.R.D. 104, 125 (S.D. N.Y. 1997));
accord In re Lorazepam & Clorazepate Antitrust Litig., 2003 WL 22037741, at *6 (D.D.C. June 16, 2003)
(opinion of experienced counsel “should be afforded substantial consideration by a court in evaluating the
reasonableness of a proposed settlement”).
Class Counsel are experienced litigators in the area of consumer protection law. Class Counsel each has
substantial experience in class actions relating to consumer protection, and specifically the TCPA.
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As evidence of his experience, Kazerounian states the following:







Since admission to the California bar in 2007, he has been engaged exclusively in the area of
consumer rights litigation, primarily in the area of fair debt collections, the defense of debt
collection lawsuits, and class action litigation under the TCPA, California’s invasion of privacy
statutes, under Penal Code § 630 et seq., and false advertising actions concerning consumer
products;
He is a principal at his firm, which has extensive consumer class action and complex litigation
experience;
He has filed and litigated numerous TCPA class actions, and provides a non-exhaustive list of 29
such cases, many of which resulted in settlements;
He argued before the Ninth Circuit as co-lead counsel in a TCPA class action lawsuit; and
He has attended multiple training conferences in the area of consumer law and the TCPA.

Kazerounian Decl., Dkt. 66-2, ¶¶ 20-37.
Swigart provides a similar summary of his TCPA experience:







Since admission to the California bar in 2003, he has been engaged exclusively in the area of
consumer rights litigation, primarily in the area of fair debt collections, the defense of debt
collection lawsuits, and class action litigation under the TCPA and Fair Debt Collection Practices
Act;
He is a principal at his firm, which has extensive consumer class action and complex litigation
experience;
He has filed and litigated numerous TCPA class actions, and provides a non-exhaustive list of 18
such cases, many of which resulted in settlements;
He has attended multiple training conferences in the area of consumer law and the TCPA; and
He has made regular presentations to community organizations regarding debt collection laws.

Swigart Decl., Dkt. 66-8, ¶¶ 13-21.
Martin also provides examples of his similar experience:




Since February 2009, he has been engaged exclusively in the area of consumer protection, with a
concentration in representing consumers pursuant to the Fair Debt Collection Practices Act,
Rosenthal Fair Debt Collection Practices Act, Fair Credit Reporting Act, TCPA, the Electronic
Funds Transfer Act, California Invasion of Privacy Act, the Truth in Lending Act and the United
States Bankruptcy Code;
He spent over four years acting as the Managing Attorney of the Consumer Protection
Department at a large national consumer law firm;
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He has acted as lead and co-lead or co-secondary counsel in numerous consumer class actions,
including 26 filed in the last three years;
He has filed and litigated numerous TCPA class actions, and provides a list of 14 such cases; and
He has attended multiple training conferences in the area of consumer law and the TCPA.

Martin Decl., Dkt. 66-9, ¶¶ 13-23.
Plaintiff also notes that “Counsel for Defendant has substantial litigation experience” and “has vigorously
defended [Defendant] throughout this case.” Dkt. 66-1 at 20.
Collectively, these facts weigh in favor of approval of the Settlement Agreement.
3.

Disposition

A consideration of all of the foregoing factors shows that the Settlement Agreement is sufficiently fair,
reasonable and adequate to warrant preliminary approval.
C.

Whether Notice is Necessary

Plaintiff argues that class members are generally entitled to receive the “best notice practicable” under
the circumstances, and when a class is certified under Rule 23(b)(2) and only provides injunctive relief,
no notice is required. Dkt. 66-1 at 11-12 (quoting Burns v. Elrod, 757 F.2d 151 (7th Cir. 1985)). Plaintiff
argues that Class Members “will not and cannot be prejudiced” by the Settlement Agreement because
they receive the benefit of the injunctive relief and do not release any statutory damages claims or claims
for monetary relief. Dkt. 66-1 at 12 (citing Johnson v. Gen. Motors Corp., 598 F.2d 432, 433 (5th Cir.
1979) (“Although notice is not necessary to bind absent class members in a 23(b)(2) class action seeking
only injunctive and declaratory relief, due process does require notice before the individual monetary
claims of absent class members may be barred.”)); see also Barrett v. Wesley Fin. Grp., LLC, 2016 U.S.
Dist. LEXIS 16417 (S.D. Cal. Feb. 9, 2016) (granting joint motion for permanent injunctive relief without
notice).
Because notice is optional for a Rule 23(b)(2) class, see Fed. R. Civ. P. 23(c)(2)(A), and the Class
Members’ rights will not be prejudiced by the Settlement Agreement, notice is not required for purposes
of the proposed Settlement Agreement.
D.

Attorney’s Fees, Litigation Costs and Incentive Award

The Settlement Agreement provides for $122,000 in attorney’s fees and litigation costs and $3000 as an
incentive award for Plaintiff. In the supplemental briefing, Plaintiff provides a summary of the fees and
costs to assist in a general assessment of the reasonableness of the fees requested. As to the request for
attorney’s fees, Plaintiff also presented a summary chart that shows each billing attorney, his rate, and
the tasks and hours worked. Dkt. 71-2 at 4. The chart -- excluding an itemized list of tasks -- is reproduced
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below:
Attorney
Abbas Kazerounian
(Partner)
Jason A. Ibey (Senior
Associate)
Nicholas Bontrager
(Partner)
Thomas Martin, III
(Partner)
Joshua B. Swigart
(Partner)

Rate
$575

Hours
55.5

Total Amount
$31,912.50

$365

107.8

$39,347.00

$425

62.2

$26,435.00

$475

48.3

$22,942.50

$595

10

$5,950

Totals: 283.80

$126,587

Id. at 4-6.
The respective billing rates are supported with citations to other cases in California State and District
Courts, in which they were approved. Id. The types of tasks identified broadly include discovery, a motion
to compel, a motion for class certification, the present Motion and mediation and settlement discussions.
Id.
Plaintiff also presents evidence with respect to current litigation costs. This includes the following:
Law Firm
Kazerouni Law Group, APC
Hyde & Swigart
Martin & Bontrager, APC

Cost
$7,761.65
$1,876
$2,663.33
Total: $12,300.98

Id. at 6.
These amounts are supported by Declarations from Class Counsel. Kazerounian Decl., Dkt. 72-4;
Swigart Decl., Dkt. 72-9; Martin Decl., Dkt. 74. The costs include: filing fee; service of process; subpoena
fees; Clockwork; Judicate West; travel and parking; Veritext; CAFA notice; printing; and mediation costs.
Id.
Plaintiff asserts that the lodestar at this time is $126,587, which represents a multiplier of less than one.
Plaintiff argues that this shows that the fees and costs are reasonable. Dkt. 71-2 at 7. Class Counsel has
shown that the fees and costs incurred at this stage of the litigation is approximately $139,000. This does
not include any further fees and costs which will likely be incurred for the final motion for approval of the
Settlement Agreement, the motion for attorney’s fees and costs, and any other issues that may arise
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before final resolution of this action. For purposes of preliminary approval, there is a sufficient showing of
reasonableness. No present determination is made as to the incentive award because there is not
sufficient information to do so. However, that is constitutes a modest percentage of the overall settlement
amount, it is appropriate to defer a decision until the motion for final approval.
A final ruling on the reasonableness of the requested attorney’s fees, litigation costs and incentive award
to the Class Representative is DEFERRED until any hearing on final approval. At that time, Class
Counsel shall submit summaries that show, by attorney and legal assistant, the hours worked, the tasks
undertaken, and the hourly rates applied, consistent with the Standing Orders. Dkt. 26. Based on that
data, the appropriate lodestar and related analyses will be conducted to determine whether the requests
for fees and costs are reasonable with respect to the final approval process. Similarly, in connection with
the request for final approval of an incentive award, Plaintiff shall provide evidence as to the specific work
that Plaintiff performed and the number of hours he spent on each task.
IV.

Conclusion

For the reasons stated in this Order the Motion is GRANTED. A hearing on final approval of the
settlement is set for August 29, 2016 at 8:30 a.m. On or before July 5, 2016, Plaintiff shall file a motion for
final approval, including Class Counsel’s application for attorney’s fees and costs and incentive awards
for Plaintiff. Any response or notice of non-opposition by Defendant shall be filed on or before July 18,
2016; and any reply, if necessary, shall be filed on or before August 1, 2016.

IT IS SO ORDERED.
:
Initials of Preparer

ak
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1
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UNITED STATES DISTRICT COURT

9

SOUTHERN DISTRICT OF CALIFORNIA

10
11

TIMOTHY BARRETT, Individually and on
Behalf of all Others Similarly Situated,

CASE NO. 13cv554-LAB (KSC)

Plaintiff,

ORDER GRANTING MOTION
FOR CLASS CERTIFICATION

12
vs.

13
14

WESLEY FINANCIAL GROUP, LLC,
Defendant.

15
16
17

Timothy Barrett accuses Wesley Financial Group, LLC of using an automated dialer

18

to place a prerecorded call to his cellular phone in violation of the Telephone Consumer

19

Protection Act, 47 U.S.C. § 227, et seq. (TCPA). Barrett has moved for class certification.

20

(Docket no. 48.)

21

I.

Factual Allegations

22

Barrett asserts that, on March 1, 2013 at about 9:10 a.m., he received a call to his

23

cellular phone from the number (206) 337-1111. He alleges that the call was made by

24

InfoLink (also referred to as VoiceLogic in the parties’ filings) on behalf of Wesley Financial.

25

When he answered his phone, Barrett heard a prerecorded message. Following instructions

26

in the message, he pushed the number one key on his phone’s dial pad to speak to a

27

representative. Once connected, the representative informed him that he was calling from

28

“Wesley Financial.” Barrett alleges that he had never provided Wesley Financial or InfoLink

-1-
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1

with his telephone number, entered into a business relationship with Wesley Financial or

2

InfoLink, or provided Wesley Financial or InfoLink consent to call him. Based on this call, he

3

brought this action on behalf of himself and others who likely received the same automated

4

calls.

5

Wesley Financial’s CEO and President, Charles McDowell, testified at his deposition

6

that Wesley Financial purchases consumers’ phone numbers from third party vendors, and

7

then calls consumers to offer them help with cancelling their timeshare or eliminating

8

timeshare debt. Wesley Financial obtained Barrett’s number from one of these third party

9

vendors, but McDowell has no evidence that the vendor had permission to call Barrett.

10

Michael Bowling was in charge of generating leads and he created the prerecorded voice

11

message and hired InfoLink to place the calls. Barrett also deposed Bowling, who testified

12

that one of his managers at Wesley Financial came up with the idea to use InfoLink.

13

Wesley Financial produced a list of 17,910 calls InfoLink made on Wesley Financial’s

14

behalf on March 1, 2013.1 Barrett’s consultant scrubbed this list, and determined that it

15

included 3,105 calls to unique cellular phone numbers, including his. InfoLink used the (206)

16

337-1111 telephone number in making calls.

17

II.

Claims at Issue

18

Barrett maintains that Wesley Financial violated the TCPA by instructing InfoLink to

19

make calls on its behalf. The TCPA makes it unlawful to (1) make any call (2) using an

20

automatic dialing system or artificial or prerecorded voice (3) to any cellular telephone

21

number, unless the call is made for emergency purposes or with the recipient’s express

22

consent. 47 U.S.C. § 227(b)(1)(A). Express consent is not an element of a prima facie case

23

under the TCPA. Grant v. Capital Mgmt. Servs., L.P., 449 Fed. Appx. 598, 600 n.1 (9th Cir.

24

2011). Instead, it’s “an affirmative defense for which the defendant bears the burden of

25

proof.” Id. Under the TCPA, a defendant may be held vicariously liable for calls it does not

26
1

27
28

The Court assumes this was a discreet incident, and not part of a pattern of similar
calls around the same time. If either party learns that other similar calls were made on behalf
of Wesley Financial, it should inform the Court of that fact. The Court reserves the right, in
the interest of judicial economy, to enlarge the class if appropriate, to include others who
received similar calls.
-2-
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1

directly initiate under federal common law principles of agency. Thomas v. Taco Bell Corp.,

2

582 Fed. Appx. 678, 679 (9th Cir. 2014) (“[V]icarious liability can provide the basis for liability

3

for a TCPA violation.”); Gomez v. Campbell-Ewald Co., 768 F.3d 871, 877–78 (9th Cir.

4

2014).

5

III.

Class Definition

6

In his motion for class certification, Barrett identifies a proposed class consisting of:

7

9

All persons within the United States who had or have a number assigned to a
cellular telephone service, who received at least one call from InfoLink
Communications Group on behalf of Wesley Financial Group, LLC using an
automatic telephone dialing system and/or an artificial or prerecorded voice on
March 1, 2013, who were not customers of Wesley Financial Group, LLC.

10

Barrett excludes from this proposed class persons whom InfoLink called for emergency

11

purposes and persons who gave prior express consent to Wesley Financial to call their

12

cellular telephone number.

8

13

Barrett’s proposed class definition technically includes members who received a call

14

made to a telephone number that was not “assigned to a . . . cellular telephone service.” 47

15

U.S.C. § 227(b)(1)(A). That’s because the proposed class includes those who “have a

16

number assigned to a cellular telephone service” and “received at least one [relevant] call,”

17

but the definition does not specify that the call was made to the cellular phone. The proposed

18

class, as defined, is overbroad. It would include members that received a call from InfoLink

19

even if the call was not made to the member’s cellular phone. But, the Court has the power

20

to cure defects in a class definition to protect a class. Wolph v. Acer Am. Corp., 272 F.R.D.

21

477, 483 (N.D. Cal. 2011). To cure the overbreadth of the proposed class, the class

22

definition is amended to include:

23

All persons who, on March 1, 2013, received at least one call made to a
number assigned to a cellular telephone service, from InfoLink
Communications Group on behalf of Wesley Financial Group, LLC using an
automatic telephone dialing system and/or an artificial or prerecorded voice,
who were not customers of Wesley Financial Group, LLC, and who were not
called for emergency purposes and had not given prior express consent to the
call.

24
25
26
27

///

28

///
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1

Because the Court has modified the class definition Barrett proposed, he may amend the

2

First Amended Complaint to conform the class definition to this Order. See McPhail v. First

3

Command Fin. Planning, Inc., 247 F.R.D. 598, 608 (S.D. Cal. 2007).

4

IV.

Legal Standard

5

Federal Rule of Civil Procedure 23 governs class actions, and requires the Court to

6

conduct a “rigorous analysis” before certifying a class. See Mazza v. Am. Honda Motor Co.,

7

666 F.3d 581, 588 (9th Cir. 2012). The party seeking certification has the burden to show

8

that the rule has been met. Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011).

9

Thus, to obtain class certification, the plaintiff must satisfy four prerequisites identified in Rule

10

23(a), as well as one of the three subdivisions of Rule 23(b).

11

Rule 23(a) is satisfied where

12

14

(1) the class is so numerous that joinder of all members is impracticable; (2)
there are questions of law or fact common to the class; (3) the claims or
defenses of the representative parties are typical of the claims or defenses of
the class; and (4) the representative parties will fairly and adequately protect
the interests of the class.

15

The four requirements are commonly referred to as numerosity, commonality, typicality, and

16

adequacy of representation. United Steel, Paper & Forestry, Rubber, Mfg. Energy, Allied

17

Indus. & Serv. Workers Int’l Union, AFL-CIO, CLC v. ConocoPhillips Co., 593 F.3d 802, 806

18

(9th Cir. 2010). Barrett seeks certification under Fed. R. Civ. P. 23(b)(2) and 23(b)(3). Rule

19

23(b)(2) applies where the primary relief sought is injunctive, and any money damages are

20

not individualized. Certification under Rule 23(b)(3) applies where common questions

21

predominate over individualized ones and a class action is the superior mechanism for

22

dispute resolution.

13

23

In deciding class certification, the Court doesn’t determine whether the plaintiff has

24

stated a cause of action or whether he will prevail on the merits. Eisen v. Carlisle &

25

Jacquelin, 417 U.S. 156, 178 (1974). Instead, the Court only determines whether the

26

requirements of Rule 23 are met. Id. The Court must generally accept the substantive

27

allegations made in the complaint as true, but need not accept allegations relating to class

28

certification issues. See In re Petroleum Prods. Antitrust Litig., 691 F.2d 1335, 1342 (9th Cir.

-4-
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1

1982); Gomez v. Rossi Concrete, Inc., 270 F.R.D. 579, 585 (S.D. Cal. 2010). “In addition,

2

the court may consider supplemental evidentiary submissions of the parties.” Keilholtz v.

3

Lennox Hearth Products Inc., 268 F.R.D. 330, 335 (N.D. Cal. 2010). “Neither the possibility

4

that a plaintiff will be unable to prove his allegations, nor the possibility that the later course

5

of the suit might unforeseeably prove the original decision to certify the class wrong, is a

6

basis for declining to certify a class which apparently satisfies Rule 23.” ConocoPhillips, 593

7

F.3d at 809 (citation and brackets omitted). “[A] district court retains the flexibility to address

8

problems with a certified class as they arise, including the ability to decertify.” Id.

9

V.

Discussion

10

A.

Whether the Class is Ascertainable

11

“Although there is no explicit requirement concerning the class definition in [Rule 23],

12

courts have held that the class must be adequately defined and clearly ascertainable before

13

a class action may proceed.” Astiana v. Kashi Co., 291 F.R.D. 493, 500 (S.D. Cal. 2013)

14

(quotation omitted). “A class is ascertainable if it identifies a group of unnamed plaintiffs by

15

describing a set of common characteristics sufficient to allow a member of that group to

16

identify himself or herself as having a right to recover based on the description.” Krueger v.

17

Wyeth, Inc., 2011 WL 8984448, at *1 (S.D. Cal. July 13, 2011) (quotation omitted). While

18

class members’ identities need not be known at the class certification stage, it “must be

19

administratively feasible to determine whether a particular person is a class member.”

20

Algarin v. Maybelline, LLC, 300 F.R.D. 444, 454 (S.D. Cal. 2014).

21

ascertainability, courts are concerned with “identifying and providing notice to the class

22

members as individuals, not merely numbers on a list.” Smith v. Microsoft Corp., 297 F.R.D.

23

464, 473 (S.D. Cal. 2014). In fact, some courts have denied motions for class certification,

24

even when the criteria for class membership are objective, if the plaintiff cannot show at the

25

class certification stage that they will be able to locate the absent class members. Lilly v.

26

Jamba Juice Co., 2014 WL 4652283, at *4 (N.D. Cal. Sept. 18, 2014). Additionally, “[a] class

27

must be ascertainable without inquiring into the merits of the case.” Vandervort v. Balboa

28

Capital Corp., 287 F.R.D. 554, 557 (C.D. Cal. 2012).

-5-
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1

The proposed class is ascertainable. Under the proposed class definition, objective

2

criteria determine who the class members are. Whether someone is a class member can be

3

determined by asking whether (1) InfoLink (2) on behalf of Wesley Financial (3) placed any

4

call (4) to the cellular telephone of (5) non-customers (6) using an automatic telephone

5

dialing system and/or with an artificial or prerecorded voice (7) without an emergency

6

purpose or prior express consent (8) on March 1, 2013. Documents already obtained in

7

discovery demonstrate that Wesley Financial’s business records are sufficient to determine

8

whether someone is a member of the class. See Hofstetter v. Chase Home Fin., LLC, 2011

9

WL 1225900, at *12 (N.D. Cal. Mar. 31, 2011). Barrett has also described a method to

10

identify specific members of the class through defendants’ records and a reverse telephone

11

lookup. See Barani v. Wells Fargo Bank, N.A., 2014 WL 1389329, at *10 (S.D. Cal. Apr. 9,

12

2014).

13

Wesley Financial contends that the putative class is not ascertainable because “this

14

Court would have to delve into the merits and hold mini-trials to determine which individuals

15

consented to receiving phone calls from Defendant":

16
17
18
19
20

[T]he proposed class definition would require the Court to make the following
impermissible determinations of merit: whether individuals were called on their
cell number; who placed these calls; whether, if these calls were placed,
Defendant can be held vicariously liable for another’s actions; whether
Defendant, or its purported agent, used an [automatic dialing system]; and
whether individuals consented by voluntarily providing their cell numbers to
Wyndham, while knowing that Wyndham sold this information to third-parties.
(Docket no. 50, at 14:23–15:5.)

21

Some courts have found a proposed class unascertainable because the question of

22

whether class members provided consent would require an individualized inquiry. See, e.g.,

23

Vandervort, 287 F.R.D. at 558. But, those cases involved at least an allegation that some

24

class members provided consent. Id. (denying class certification of two of the plaintiffs’ three

25

proposed classes where the “[d]efendant introduced evidence that at least some recipients

26

of faxes who were cold called consented to receiving the fax advertisements”); Gannon v.

27

Network Tel. Servs., Inc., 2013 WL 2450199, at *2 (C.D. Cal. June 5, 2013) (finding

28

proposed TCPA was not ascertainable because the “[d]efendants provide[d] evidence that

-6-

Exhibit H 006

13cv554

Case
Case
3:12-cv-01997-BAS-WVG
3:13-cv-00554-LAB-KSC Document
Document
110-10
66 Filed
Filed
03/30/15
08/15/16Page
Page
7 of8 15
of 16

1

some of the [text message] recipients may have consented”); see also Hinman v. M & M

2

Rental Ctr., Inc., 545 F. Supp. 2d 802, 808 (N.D. Ill. 2008) (certifying TCPA class defined to

3

include consent).

4

Wesley Financial alleges nothing more than the mere possibility that some class

5

members may have provided consent. Wesley Financial first states that it obtained the

6

relevant telephone numbers from Wyndham Vacation Resorts.

7

contradictory claim that it may have obtained the telephone numbers through its website or

8

from “numerous third parties” so “there are numerous ways that any putative class member

9

may have consented to receiving phone calls.” But Wesley Financial cannot escape class

10

certification by playing coy. It produced the phone number list in discovery, and the source

11

of these numbers is in its control. Cf. Levitt v. Fax.com, 2007 WL 3169078, at *2 (D. Md.

12

May 25, 2007) (finding class unascertainable where party with records of class members’

13

identity and consent to being called was no longer part of the litigation). If Wesley Financial

14

wants the Court to find a lack of ascertainability, it must do more than offer speculative

15

theories about what “may have” happened.

Later, it makes the

16

The same is true for the other issues Wesley Financial raises It surmises that some

17

potential class members may have been called through voice over internet protocol (VoIP)

18

or on a landline telephone number, but received the call on a cellular number through call

19

forwarding or porting. Barrett’s consultant says that the Defendants’ records allow for

20

objective determination of which calls were made to cellular numbers, and Wesley Financial

21

doesn’t challenge that position. It also doesn’t deny that its records, along with those of

22

InfoLink, can confirm whether InfoLink made the March 1, 2013 calls on its behalf, and

23

whether InfoLink used an automatic telephone dialing system or an artificial or prerecorded

24

voice. Wesley Financial does not even deny those allegations. Instead, it merely speculates

25

that perhaps InfoLink didn’t place the calls and wasn’t acting on its behalf.

26

insufficient.

27

///

28

///
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1

Wesley Financial also suggests that individual fact finding will be needed to determine

2

class members’ emotional and economic harm. But because Barrett seeks only statutory

3

damages on behalf of himself and the class, this argument fails as well.

4
5

B.

Rule 23(a)
1.

Whether the Class Meets the Numerosity Requirement

6

Barrett claims that there are 3,105 class members and that this meets the numerosity

7

requirement. Wesley Financial does not dispute this, and the Court finds the numerosity

8

requirement is met. See, e.g., Immigrant Assistance Project of Los Angeles Cnt. Fed’n of

9

Labor v. INS, 306 F.3d 842, 869 (9th Cir. 2002) (citing thirteen cases in which courts certified

10
11

classes with fewer than 100 members).
2.

Whether the Class Meets the Commonality Requirement

12

“[C]ommonality requires that the class members’ claims depend upon a common

13

contention such that determination of its truth or falsity will resolve an issue that is central to

14

the validity of each claim in one stroke.” Mazza, 666 F.3d at 588 (quotation and brackets

15

omitted). Rule 23(a)(2) is construed permissively. Hanlon v. Chrysler Corp., 150 F.3d 1011,

16

1019 (9th Cir. 1998). “What matters to class certification is not the raising of common

17

questions . . . but, rather the capacity of a classwide proceeding to generate common

18

answers apt to drive the resolution of the litigation.” Dukes, 131 S. Ct. at 2551 (ellipses and

19

quotation omitted). “This does not, however, mean that every question of law or fact must

20

be common to the class; all that Rule 23(a)(2) requires is ‘a single significant question of law

21

or fact.’” Abdullah v. U.S. Sec. Associates, Inc., 731 F.3d 952, 957 (9th Cir. 2013) (quoting

22

Mazza, 666 F.3d at 589).

23

Wesley Financial claims that there is no commonality because “the issue of consent

24

prevents a finding that the class’s injuries are capable of classwide resolution.” “Courts

25

determine whether issues of individualized consent defeat commonality and predominance

26

in a TCPA on a case-by-case basis after evaluating the specific evidence available to prove

27

consent.” Buonomo v. Optimum Outcomes, Inc., 301 F.R.D. 292, 298 (N.D. Ill. 2014). “The

28

Ninth Circuit has held that in the absence of any evidence of consent by the defendant,

-8-

Exhibit H 008

13cv554

Case
Case
3:12-cv-01997-BAS-WVG
3:13-cv-00554-LAB-KSCDocument
Document
110-10
66 Filed
Filed
03/30/15
08/15/16Page
Page
9 of
1015
of 16

1

consent is a common issue with a common answer.” Kristensen v. Credit Payment Servs.,

2

2014 WL 1256035, at *9 (D. Nev. Mar. 26, 2014) (citing Meyer v. Portfolio Recovery Assocs.,

3

LLC, 707 F.3d 1036 (9th Cir. 2012)). As before, Wesley Financial maintains it obtained

4

telephone numbers from its website and from third parties, and suggests that there are many

5

ways a class member may have provided consent. But it fails to present any specific

6

evidence—as opposed to mere speculation—that consent issues predominate over common

7

issues. If it uncovers evidence, the Court can consider decertification. Stern v. DoCircle,

8

Inc., 2014 WL 486262, at *9 (C.D. Cal. Jan. 29, 2014). Barrett alleges that the class

9

members were subjected to the same call under the same circumstances, so the class

10
11

members’ TCPA claims are based on a common contention. Rule 23(a)(2) is satisfied.
3.

Whether the Class Meets the Typicality Requirement

12

“The purpose of the typicality requirement is to assure that the interest of the named

13

representative aligns with the interests of the class.” Hanon v. Dataproducts Corp., 976 F.2d

14

497, 508 (9th Cir. 1992).

15

co-extensive with those of absent class members; they need not be substantially identical.”

16

Meyer, 707 F.3d 1036 at 1042 (brackets and quotation omitted). The test of typicality “is

17

whether other members have the same or similar injury, whether the action is based on

18

conduct which is not unique to the named plaintiffs, and whether other class members have

19

been injured by the same course of conduct.”

20

representative is not typical if he is subject to unique defenses. Id.

“Representative claims are typical if they are reasonably

Hanon, 976 F.2d at 508.

A class

21

Wesley Financial argues, without citing evidence, that typicality is not met because

22

the list of call recipients may include calls that were placed to a landline telephone number

23

or to VoIP. But, Barrett’s evidence suggests that the defendants’ records allow for objective

24

determination of which calls were made to cellular numbers. Barrett meets the typicality

25

rule’s “permissive standards.” See Hanlon, 150 F.3d at 1020. His claims are “reasonably

26

co-extensive” with other class members because they were allegedly injured by similar

27

conduct and suffered similar harm: they received prerecorded calls made to their cellular

28

telephones without prior express consent. Because “[t]ypicality refers to the nature of the

-9-
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1

claim or defense of the class representative, and not to the specific facts from which it arose

2

or the relief sought,” Ellis v. Costco Wholesale Corp., 657 F.3d 970, 984 (9th Cir. 2011)

3

(citation omitted), Barrett has carried his burden here.

4

4.

Whether the Class Meets the Adequacy Requirement

5

“To satisfy constitutional due process concerns, absent class members must be

6

afforded adequate representation before entry of a judgment which binds them.” Hanlon,

7

150 F.3d at 1020. To determine legal adequacy, courts must resolve two questions: “(1) do

8

the named plaintiffs and their counsel have any conflicts of interest with other class members

9

and (2) will the named plaintiffs and their counsel prosecute the action vigorously on behalf

10

of the class?” Id.

11

Wesley Financial provides no argument on this issue, and the Court has no reason

12

to believe that the named plaintiff and his counsel will not adequately represent the interests

13

of the class. See Lo v. Oxnard European Motors, LLC, 2011 WL 6300050, at *3 (S.D. Cal.

14

Dec. 15, 2011). Thus, Rule 23(a)(4)’s adequacy requirement is met.

15

C.

16

Barrett seeks certification under both Fed. R. Civ. P. 23(b)(2) and 23(b)(3). Plaintiff

17

need only satisfy one of the Rule 23(b) subdivisions, but a class can be certified under both

18

Rule 23(b)(2) and 23(b)(3), provided the requirements for both are met. See Olden v.

19

LaFarge Corp., 383 F.3d 495, 507 (6th Cir. 2004) (noting that district court certified a class

20

under both provisions, each of which carries its own prerequisites); Hofstetter, 2011 WL

21

1225900, at *15 (certifying class under both provisions).

22

Rule 23(b)

Rule 23(b)(2)

23

“Class certification under Rule 23(b)(2) is appropriate only where the primary relief

24

sought is declaratory or injunctive.” Ellis, 657 F.3d at 986. Unlike classes certified under

25

Rule 23(b)(3), participation in a Rule 23(b)(2) class is mandatory; class members do not have

26

the right to be notified of the case, and no opt-out right is available. Because these

27

protections are absent, a Rule 23(b)(2) class violates due process if it is predominantly for

28

monetary damages. Ellis, 657 F.3d at 987. Although the Ninth Circuit previously held that,

- 10 -
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1

in Rule 23(b)(2) cases, monetary damage requests were generally allowable if they were

2

incidental to the litigation, the Supreme Court has called this standard into doubt. Dukes,

3

131 S.Ct. at 2560 (“We need not decide in this case whether there are any forms of

4

‘incidental’ monetary relief that are consistent with the interpretation of Rule 23(b)(2) we have

5

announced and that comply with the Due Process Clause.”).

6

The Court agrees certification of a Rule 23(b)(2) class seeking monetary relief is

7

inappropriate in this case because injunctive relief is not primary. First, while Barrett argues

8

the virtues of injunctive relief, he never explains why injunctive relief is primary. Second,

9

Wesley Financial represents that the calls have stopped. While Barrett is not required to

10

take Wesley Financial at its word, and injunctive relief may still be appropriate even if the

11

challenged conduct has ceased, this fact suggests that injunctive relief is not primary.

12

Knutson v. Schwan’s Home Serv., Inc., 2013 WL 4774763, at *9 (S.D. Cal. Sept. 5, 2013);

13

see also BP W. Coast Products LLC v. Takhar Bros. Inc., 2007 WL 3342613, at *1 (D. Ariz.

14

Nov. 8, 2007) (“[T]he defendants’ profession that the conduct sought to be enjoined has

15

ceased is an important factor to be considered in determining the appropriateness of granting

16

an injunction against now-discontinued acts.”). Thus, it would be inappropriate to certify this

17

action in its entirety under Rule 23(b)(2).

18

In cases like this, where a plaintiff seeks both declaratory and monetary relief, the

19

court may certify a damages-seeking class under Rule 23(b)(3), and an injunction-seeking

20

class under Rule 23(b)(2). See, e.g., Wang v. Chinese Daily News, Inc., 737 F.3d 538, 544

21

(9th Cir. 2013); In re ConAgra Foods, Inc., 2015 WL 1062756, at *29 (C.D. Cal. Feb. 23,

22

2015). The Court finds it appropriate here to certify a class for injunctive relief pursuant to

23

Rule 23(b)(2) because “a single injunction or declaratory judgment would provide relief to

24

each member of the class.” Dukes, 131 S. Ct. at 2557.

25

2.

26

Rule 23(b)(3) Predominance and Superiority

Certification under Rule 23(b)(3) is appropriate where common questions of law or fact

27

predominate and class resolution is superior to other available methods.

28

///
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a.

Whether Common Questions Predominate

2

“The Rule 23(b)(3) predominance inquiry tests whether proposed classes are

3

sufficiently cohesive to warrant adjudication by representation.” Amchem Products, Inc. v.

4

Windsor, 521 U.S. 591, 623 (1997). “When common questions present a significant aspect

5

of the case and they can be resolved for all members of the class in a single adjudication,

6

there is clear justification for handling the dispute on a representative rather than on an

7

individual basis” Hanlon, 150 F.3d at 1022 (quotation omitted).

8

Because the telephone calls at issue were made en masse by InfoLogic, Barrett’s

9

claims arise out of a common course of conduct. One common question is whether Wesley

10

Financial can be held vicariously liable for the calls made by InfoLogic, and there are others

11

as well. The issue of consent does not make individualized issues predominant because

12

“issues of individualized consent predominate when a defendant sets forth specific evidence

13

showing that a significant percentage of the putative class consented to receiving calls on

14

their cellphone.” Jamison v. First Credit Servs., Inc., 290 F.R.D. 92, 106–07 (N.D. Ill. 2013).

15

But where, as here, “the defendant[] fail[s] to set forth this specific evidence and instead only

16

make[s] vague assertions about consent, then individualized issues regarding consent will

17

not predominate over common questions of law or fact so as to prevent class certification.”

18

Id. at 107. The predominance requirement is met.

19

b.

Whether Class Resolution is Superior

20

A plaintiff can satisfy the superiority requirement where “classwide litigation of

21

common issues will reduce litigation costs and promote greater efficiency.” Valentino v.

22

Carter-Wallace, Inc., 97 F.3d 1227, 1234 (9th Cir. 1996).

23

determination, the Court should consider: “the class members’ interests in individually

24

controlling the prosecution or defense of separate actions”; “the extent and nature of any

25

litigation concerning the controversy already begun by or against class members”; “the

26

desirability or undesirability of concentrating the litigation of the claims in the particular

27

forum”; and “the likely difficulties in managing a class action.” Fed. R. Civ. P. 23(b)(3).

28

///
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1

Wesley Financial makes two arguments class treatment is not superior. First, it

2

contends TCPA provides adequate incentive for individuals to prosecute their claims, and

3

it should therefore be enforced through individual lawsuits. Second, it argues class treatment

4

would result in liability that is “enormous and completely out of proportion to any harm

5

suffered by the plaintiff.” See London v. Wal-Mart Stores, Inc., 340 F.3d 1246, 1255 n.5

6

(11th Cir. 2003). Citing Kline v. Coldwell, Banker & Co., 508 F.2d 226, 234–35 (9th Cir.

7

1974), it argues that certifying a class asking for over $6 million in damages would shock the

8

conscience,

9

As to Wesley Financial’s first argument, the Court disagrees that a potential damage

10

award of $500 is sufficient to motivate a consumer to initiate an individual TCPA claim. See

11

Bellows v. NCO Fin. Sys., Inc., 2008 WL 4155361, at *8 (S.D. Cal. Sept. 5, 2008) (holding

12

in a TCPA action that “[t]he class action procedure is the superior mechanism for dispute

13

resolution in this matter” and explaining “[t]he alternative mechanism, permitting individual

14

lawsuits for a small statutory penalty, would be costly and duplicative.”); Kavu, 246 F.R.D.

15

at 650 (finding superiority in a TCPA action because “individual damages are small, and

16

class members would be unlikely to litigate claims on their own”). And the TCPA does not

17

provide for fee awards. Reid v. I.C. Sys. Inc., 2014 WL 7717567 (D. Ariz. Oct. 8, 2014).

18

Under the Rule 23(b)(3) factors, resolution of this case on a classwide basis, rather than in

19

thousands of individual lawsuits (which may never be brought because of their relatively

20

small value), is superior because it will allow for more efficient use of both judicial and party

21

resources.

22

Wesley Financial’s second argument fares no better. In Kline, the Ninth Circuit upheld

23

a district court’s refusal to certify a class requesting $750 million in statutory treble damages

24

on the basis that the “outrageous” award sought would “shock the conscience.” Id. Wesley

25

Financial’s potential liability of $6 million is far less than the $750 million at issue in Kline. And

26

more recent decisions from courts in this Circuit have distinguished Kline. Those courts take

27

the approach that class certification is generally the wrong stage to challenge due process

28

concerns. See, e.g., In re: Hulu Privacy Litigation, 2014 WL 2758598, at *23 (N.D. Cal. Jun
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1

17, 2014) (due process concerns are best addressed after class certification); Labrador v.

2

Seattle Mortg. Co., 2010 WL 3768378, at *7 (N.D. Cal. Sept. 22, 2010) (distinguishing Kline,

3

and noting $150 million is significantly less than Kline’s $750 million award). One Ninth

4

Circuit decision, post-Kline, also held that massive liability, by itself, is not a proper reason

5

to deny class certification under Rule 23(b)(3). See Bateman v. Amer. Multi-Cinema, Inc.,

6

623 F.3d 708, 721 (9th Cir. 2010).

7

The approach taken in Bateman is more appropriate here. If due process concerns

8

arise, Wesley Financial will have an adequate opportunity to challenge liability at later stages

9

of litigation. See In re Toys R Us-Delaware, Inc.-FACTA Litigation, 300 F.R.D. 347, 362 (C.D.

10

Cal. 2013) (denying class certification based on excessive liability is redundant because

11

courts can reduce unconstitutionally excessive damages at later proceedings). Refusing to

12

certify simply based on the size of a defendant’s liability would defeat Rule 23(b)(3)’s

13

purpose: “to allow integration of numerous small individual claims into a single powerful unit.”

14

Blackie v. Barrack, 524 F.2d 891, 899 (9th Cir. 1975); see also NEWBERG ON CLASS ACTIONS,

15

§ 4:43 (“A rule that would exempt a defendant from liability in a class action merely because

16

damages are large would invite defendants to violate the law on a grand scale, with the

17

knowledge that they could avoid liability by claiming that if they were forced to account for

18

their wrongful conduct they would be put out of business.”). In short, heavy liability is not a

19

reason to deny class certification; Defendant’s due process concerns can be adequately

20

addressed later. The superiority requirement is therefore satisfied, and Barrett has satisfied

21

Rule 23(b)(3).

22

VI.

Conclusion and Order

23

Barrett’s motion for class certification is GRANTED. The Court CERTIFIES a

24

damages-seeking class under Rule 23(b)(3), and an injunction-seeking class under Rule

25

23(b)(2). The membership of each class is identical; the only difference between the two

26

classes is the type of relief sought.

27

///

28

///
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1
2
3
4

Barrett shall promptly amend the First Amended Complaint to modify the class
definition according to this Order.
IT IS SO ORDERED.
DATED: March 30, 2015

5
6

HONORABLE LARRY ALAN BURNS
United States District Judge

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

- 15 -

Exhibit H 015

13cv554

